UIAC 2019 Management Proposals

Summer Camp UI Taxes — Exempt summer camps from the requirement to pay taxes
on the wages of students working as summer employees. Students working at summer
camps are ineligible to collect unemployment benefits, so it is unfair and inequitable to
require employers to pay unemployment taxes on their wages.

Union Referral Service Work Search Criteria — Require union hiring halls/referral
services to conduct at least four work searches per week for each employee exempt from
work search requirements per s. 108.04(2)(b)3., and require the union referral service to
submit work search documentation to DWD for each exempt employee for each week of
benefits claimed. Require DWD staff to conduct the same level of work search
verification for employees utilizing the union referral exemption under s. 108.04(2)(b)3.
as the department does for claimants who conduct work searches on their own.

Definition of Employee vs. Independent Contractor — Establish a clear, consistent and
objective standard to define the difference between an employee and an independent
contractor. The definition should apply universally across all chapters of the statutes (e.g.
UI, Workers Compensation, Wage & Hour, Equal Rights, DOR tax administration, etc.),
and should account for new “gig economy” economic opportunities. Specific language
attached.

Quit Good Cause Revision — Repeal the quit good cause exception under s.
108.04(7)(e).

Under current law if you quit a job within the first 30 days of hire and you could have
refused the offer of work under the “suitable work™ provisions you can collect benefits.
This proposal would eliminate that quit exception.



Link Benefit Eligibility Weeks to Unemployment Rate — Reduce weeks of
unemployment eligibility as follows.

Under current law individuals that are eligible for unemployment are generally entitled to
26 weeks of benefits. Reduce the maximum benefit duration to 14 weeks when the
unemployment rate drops below 5%. Increase the number of weeks of benefit eligibility
by 1 week for every 0.5% increase in the unemployment rate, up to a maximum of 20
weeks of eligibility up to 10% unemployment. Benefit eligibility would be 22 weeks of
unemployment when the unemployment rate is greater than 10%

Weeks of
State Unemployment :
Benefit
Rate i
Eligibility
Less than or equal to 5.4% 14
5.5%to0 5.9% 15
6.0% to 6.4% 16
6.5% t0 6.9% 17
7.0% to 7.4% 18
7.5% 10 7.9% 19
8.0% to 10% 20
Greater than 10% 22

Determine the applicable unemployment rate and corresponding benefit eligibility, by
using the seasonally adjusted statewide unemployment rate published by the US
Department of Labor for April and October. The benefit eligibility for January through
June would be based on the prior October unemployment rate, while the benefit
eligibility for July through December would be based on the April unemployment rate.

Clarify Definitions/Grounds for Misconduct and Substantial Fault — Based upon a
number of appellate court decisions and case-specific experiences of employers, make
changes to these definitions to more accurately capture the intent and spirit of the 2013-
2014 session reforms. Draft language attached.



Misconduct & Substantial Fault Clarification — Draft Language

(5) DISCHARGE FOR MISCONDUCT. An employee whose work is terminated by an employing unit for
misconduct by the employee connected with the employee's work is ineligible to receive benefits until 7
weeks have elapsed since the end of the week in which the discharge occurs and the employee earns
wages after the week in which the discharge occurs equal to at least 14 times the employee's weekly
benefit rate under s. 108.05 (1) in employment or other work covered by the unemployment insurance law
of any state or the federal government. For purposes of requalification, the employee's weekly benefit rate
shall be the rate that would have been paid had the discharge not occurred. The wages paid to an
employee by an employer which terminates employment of the employee for misconduct connected with
the employee's employment shall be excluded from the employee's base period wages under s. 108.06
(1) for purposes of benefit entitlement. This subsection does not preclude an employee who has
employment with an employer other than the employer which terminated the employee for misconduct
from establishing a benefit year using the base period wages excluded under this subsection if the
employee qualifies to establish a benefit year under s. 108.06 (2) (a). The department shall charge to the
fund's balancing account any benefits otherwise chargeable to the account of an employer that is subject
to the contribution requirements under ss. 108.17 and 108.18 from which base period wages are excluded
under this subsection. For purposes of this subsection, “misconduct”" means one or more actions or
conduct evincing such willful or wanton disregard of an employer's interests as is found in deliberate
violations or disregard of standards of behavior which an employer has a right to expect of his or her
employees, or in carelessness or negligence of such degree or recurrence as to manifest culpability,
wrongful intent, or evil design of equal severity to such disregard, or to show an intentional and
substantial disregard of an employer's interests, or of an employee's duties and obligations to his or her
employer. In addition, “misconduct” includes:
(a) A violation by an employee of an employer's reasonable written policy concerning the use of alcohol
beverages, or use of a controlled substance or a controlled substance analog, if the employee:
1. Had knowledge of the alcohol beverage or controlled substance policy; and
2. Admitted to the use of alcohol beverages or a controlled substance or controlled substance
analog or refused to take a test or tested positive for the use of alcohol beverages or a
controlled substance or controlled substance analog in a test used by the employer in
accordance with a testing methodology approved by the department

(b) Theft or unauthorized possession of an employer's property or services with-intentto-deprive-the
employer-ofthe-property-orservicespermanently, theft or unauthorized distribution of an employer’s

confidential or proprietary information, use of an employer’s credit card or other financial instrument
for an unauthorized or non-business purpose without prior approval from the employer, theft of
currency of any value, felonious conduct connected with an employee's employment with his or her
employer, or intentional or negligent conduct by an employee that causes the destruction of an
employer’s records or substantial damage to his or her employer's property.

(c) Conviction of an employee of a crime or other offense subject to civil forfeiture, while on or off duty,
if the conviction makes it impossible for the employee to perform the duties that the employee
performs for his or her employer.

(d) One or more threats or acts of harassment, assault, or other physical violence instigated by an
employee at the workplace of his or her employer.

(e) Absenteeism or tardiness by an employee that constitutes any of the following, unless the employee
provides his or her employer with both advance notice and one or more valid reasons for each instance
of absenteeism or tardiness:

1. More than 2 eeeastens absences within the $20-180-day period before the date of the
employee's termination; or

2. One or more eeeasions absences if prohibited by-unless-otherwise-speeified-by his or
her employer in an employment manual of which the employee has acknowledged
receipt with his or her signatures; or




|

More than 3 instances of exeessive tardiness by an employee in violation of the
employer’s normal business hours or a policy of the employer that has been

commumcated to the employee —l-llthe—empleyee—elees—ﬂet—prewée%e—hﬁerher

(f) Unless directed by an employee s employer falsrfymg busmess records ofthe employer

(g) Unless directed by the employer, a willful and deliberate violation of a written and uniformly applied
standard or regulation of the federal government or a state or tribal government by an employee of an
employer that is licensed or certified by a governmental agency, which standard or regulation has been
communicated by the employer to the employee and which violation would cause the employer to be
sanctioned or to have its license or certification suspended by the agency.

(h) A violation by an employee of an employer's written policy concerning the use of social media, if the

employee had knowledge of the social media policy.

(5g) DISCHARGE FOR SUBSTANTIAL FAULT.

(a) An employee whose work is terminated by an employing unit for substantial fault by the employee
connected with the employee's work is ineligible to receive benefits until 7 weeks have elapsed since the
end of the week in which the termination occurs and the employee earns wages after the week in which the
termination occurs equal to at least 14 times the employee's weekly benefit rate under s. 108.05 (1) in
employment or other work covered by the unemployment insurance law of any state or the federal
government. For purposes of requalification, the employee's benefit rate shall be the rate that would have
been paid had the discharge not occurred. For purposes of this paragraph, “substantial fault" includes those
acts or omissions of an employee over which the employee exercised reasonable control and which violate
reasonable requirements of the employee's employer but does not include any of the following:

1.

2.

3.

One or more minor infractions of rules unless an infraction is repeated after the
employer warns the employee about the infraction.

One or more inadvertent errors made by the employee, unless the error violates a
written policy of the employer, endangers the safety of the employee or another
person, causes bodily harm to the employee or another person, or the error is
repeated after the employer warns the employee about the error.

Any failure of the employee to perform work because of insufficient skill, ability, or
equipment.

(b) The department shall charge to the fund's balancing account the cost of any benefits paid to an employee
that are otherwise chargeable to the account of an employer that is subject to the contribution requirements
under ss. 108.17 and 108.18 if the employee is discharged by the employer and paragraph (a) applies.



Worker Classification Proposed Language

s. 111.xx Worker Classification (1) It is in the best interests of workers, business, and
government to have clear, objective, and uniform standards for determining who is an employee
and who is an independent contractor. Clarity in a worker’s classification allows businesses to
comply with applicable laws, provides workers with certainty as to their benefits, legal rights,
and obligations, and minimizes unnecessary mistakes, litigation, risk, legal exposure, and
noncompliance.

(2) Except as provided in sub. (3), a person shall be classified as an independent contractor for
all purposes under the laws of this state, including but not limited to laws governing
unemployment insurance, workers compensation, wage and hour, fair employment, and tax
administration, if all of the following apply:

(a) The person signs a written contract with the employer, in substantial compliance with the
terms of this subsection, that states the employer’s intent to retain the services of the
person as an independent contractor and contains acknowledgements that the person
understands that he or she is:

1. Providing services for the employer as an independent contractor;

2. Not going to be treated as an employee of the employer;

3. Not going to be provided by the employer with either worker’s compensation
or unemployment compensation benefits;

4. Obligated to pay all applicable federal and state income taxes, if any, on any
monies earned pursuant to the contractual relationship, and that the employer
will not make any tax withholdings from any payments from the employer;

5. Responsible for the majority of supplies and other variable expenses that he or
she incurs in connection with performing the contracted services unless the
expenses are for travel that is not local; the expenses are reimbursed under an
express provision of the contract; or the supplies and/or expenses reimbursed
are commonly reimbursed under industry practice.

(b) Except as provided in par. (c), the person provides his or her services through a business
entity, including but not limited to, a partnership, limited liability company or
corporation, or through a sole proprietorship, registered as required under state law.

(¢) The requirement in par. (b) does not apply if the person has either filed, intends to file, or
is contractually required to file, in regard to the fees from the work, an income tax return

with the Internal Revenue Service for a business or for earnings from self-employment.

(d) The person satisfies four or more of the following criteria:



10.

With the exception of the exercise of control necessary to ensure compliance with
statutory, regulatory, licensing, permitting, contractual or other similar
obligations, or to protect persons and/or property, or to protect a franchise brand,
the person has the right to control the manner and means by which the work is to
be accomplished, even though he or she may not have control over the final result
of the work. This provision is satisfied even though the employer may provide
orientation, information, guidance, or suggestions about the employer’s products,
business, services, customers and operating systems, and training otherwise
required by law.

Except for an agreement with the employer relating to final completion or final
delivery time or schedule, range of work hours, or the time entertainment is to be
presented if the work contracted for is entertainment, the person has control over
the amount of time personally spent providing services.

Except for services that can only be performed at specific locations, the person
has control over where the services are performed.

The person is not required to work exclusively for one employer unless:

i. A law, regulation or ordinance prohibits the person from providing
services to more than one employer; or

ii. A license or permit that the person is required to maintain in order to
perform the work limits the person to working for only one employer at a
time or requires identification of the employer.

The person is free to exercise independent initiative in soliciting others to
purchase his or her services.

The person is free to hire employees or to contract with assistants, helpers, and/or
substitutes to perform all or some of the work.

The person cannot be required to perform additional services without a new or
modified contract.

The person obtains a license or other permission from the employer to utilize any
workspace of the employer in order to perform the work for which the person was
engaged.

The employer has been subject to an employment audit by the Internal Revenue
Service or the department and the IRS or the department has not reclassified the
person to be an employee or has not reclassified the category of workers to be
employees.

The person is responsible for maintaining and bearing the costs of any required
business licenses, insurance, certifications or permits required to perform the
services.



(3) All workers who do not satisfy the criteria set forth in sub. (2) shall be classified as
employees. In addition, nothing in sub. (2) shall require an employer to classify a worker who
meets the criteria contained therein as an independent contractor; the employer is free to hire the
worker as an employee.

(4) The legislature finds that worker classification criteria used to determine independent
contractor status that are uniform throughout the state is a matter of statewide concern and that
the enactment of an ordinance by a city, village, town, or county regulating the worker
classification criteria used to determine independent contractor status would be logically
inconsistent with, would defeat the purpose of, and would go against the spirit of the worker
classification criteria used to determine independent contractor status set forth in this section.
Therefore, the worker classification criteria used to determine independent contractor status in
this section shall be construed as an enactment of statewide concern for the purpose of providing
worker classification criteria used to determine independent contractor status that are uniform
throughout the state.

(a) No city, village, town, or county may enact or enforce an ordinance regulating worker
classification or the criteria used to determine independent contractor status.



