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MEETING

Date: April 18, 2019
Time: 10:00 a.m. — 4:00 p.m.

Place: Department of Workforce Development
201 E. Washington Avenue
Madison, Wisconsin
GEF-1, Room F305

AGENDA ITEMS AND TENTATIVE SCHEDULE:

1. Call to Order and Introductions

2. Approval of Minutes of the March 21, 2019 Council Meeting

3. Department Update

4. Governor's Executive Order #20 Relating to the Creation of a Joint Enforcement
Task Force on Payroll Fraud and Employee Misclassification

5. Financial Outlook Report — Rob Usarek

6. Ul Fraud Prosecution — Deputy Attorney General, Eric Wilson

7. Senator Lena Taylor's Bill — Federal Worker Legislation

8. Research Request

9. Department Proposals for Agreed Bill

10.Labor and Management Proposals for Agreed Bill
11.Agreed Bill Timeline
12.Future Meeting Dates


https://dwd.wisconsin.gov/uibola/uiac/

13.Adjourn

Notice:

0.
0'0

The Council may not address all agenda items or follow the agenda order.
The Council may take up action items at a time other than that listed.

The Council may discuss other items, including those on any attached lists.
The Council members may attend the meeting by telephone.

The employee or employer members of the Council may convene in closed session at any
time during the meeting to deliberate any matter for potential action or items posted in this
agenda, under sec. 19.85(1)(ee), Stats. The employee or employer members of the Council
may thereafter reconvene again in open session after completion of the closed session.

This location is accessible to persons with disabilities. If you have a disability and need
assistance (such as an interpreter or information in an alternate format), please contact
Robin Gallagher, Unemployment Insurance Division, at 608-267-1405 or dial 7-1-1 for
Wisconsin Relay Service.

Today's meeting materials will be available online at 10:00 a.m. at
https://dwd.wisconsin.gov/uibola/uiac/meetings.htm



https://dwd.wisconsin.gov/uibola/uiac/meetings.htm

UNEMPLOYMENT INSURANCE ADVISORY COUNCIL
Meeting Minutes

Offices of the State of Wisconsin Department of Natural Resources
201 E. Washington Avenue, GEF 1, Room F305
Madison, WI

March 21, 2019
The meeting was preceded by public notice as required under Wis. Stat. § 19.84.

Members Present: Janell Knutson (Chair), Scott Manley, Susan Quam, Mike Gotzler, John
Mielke, Earl Gustafson, Dennis Delie, Di Ann Fechter, Sally Feistel, Shane Griesbach, and Terry
Hayden.

Department Staff Present: Caleb Frostman (Secretary-designee DWD), Joanna Richard
(Deputy Secretary), Danielle Williams (Assistant Deputy Secretary), Mark Reihl (Ul Division
Administrator), Amy Banicki, Andrew Rubsam, Jim Moe, Pamela McGillivray (DWD Chief
Legal Counsel), Jennifer Wakerhauser (DWD Deputy Legal Counsel), Bridget Esser (DWD
Legislative Liaison), Mike Myszewski, Patrick Lonergan, Tom McHugh, Mary Jan Rosenak,
Jason Schunk, Karen Schultz, Tom Mund, Maureen McShane and Robin Gallagher.

Members of the Public Present: Senator Lena Taylor (Wisconsin State Senate, District 4),
Brian Dake (Wis. Independent Businesses, Inc.), Chris Reader (Wisconsin Manufacturers &
Commerce), Victor Forberger (Wisconsin Ul Clinic), Anita Krasno (General Counsel, Labor &
Industry Review Commission), Michael Gillick (Commissioner, Labor & Industry Review
Commission), BJ Dernbach (office of Representative Warren Petryk), Tyler Longsine (office of
Representative James Edming), Mike Duchek (Legislative Reference Bureau), Joe Handrick
(office of Speaker Robin Vos), Matt Kittle (Maclver News Service — Free Market).

1. Call to Order and Introduction

Ms. Knutson called the Unemployment Insurance Advisory Council meeting to order at 10:05
a.m. under Wisconsin’s Open Meeting law. Ms. Knutson welcomed new Council member Di
Ann Fechter of the International Association of Machinists and Aerospace Workers and Council
members introduced themselves. Mr. Riehl is attending his first Council meeting since being
appointed the Administrator of the Division of Unemployment Insurance. Mr. Riehl stated that
he has a deep respect for the work of the Council. He was taught from an early age, because his
father sat on the Council, how important the Council process is. Mr. Riehl thanked Secretary-
designee Frostman for the appointment and looks forward to making Unemployment Insurance
in Wisconsin the best in the country.

Ms. Knutson recognized Secretary-designee Frostman, Assistant Deputy Secretary Danielle
Williams, DWD Legislative Liaison Bridget Esser, DWD Chief Legal Counsel Pamela
McGillivray, LIRC's new Commissioner, Michael Gillick and General Counsel, Anita Krasno,



Michael Duchek from Legislative Reference Bureau, BJ Dernbach of Rep. Warren Petryk's
Office, Tyler Longsine of Rep. James Edming's Office, and DWD Deputy Legal Counsel
Jennifer Wakerhauser.

2. Approval of Minutes of the January 17, 2019 Council Meeting

Mr. Gotzler requested a correction to the minutes on page 7, the reference to the statute in the
last sentence should be changed to read s. 108.02 (12) (bm), Stats., rather than (dm).

Motion by Mr. Manley, second by Mr. Gotzler, to approve the meeting minutes as corrected.
The motion carried unanimously.

3. Department Update

Mr. Riehl announced and congratulated Amy Banicki on her role as the new Deputy
Administrator for the Division of Unemployment Insurance. Ms. Banicki had been the acting
Deputy Administrator of Ul, and before her current position, she was the Director of the Bureau
of Benefits for over two years and has over 20 years of experience working in Ul.

Ms. Knutson reported there are a variety of Ul provisions in President Trump's FY2020 budget.
The highlights of these provisions are:

e Paid Parental Leave - Beginning in 2022, new mothers, fathers and adoptive parents
would be allowed six weeks of paid parental leave. Details are not set out in the budget
but it appears it would be administered through the Ul program.

e Minimum Solvency Standard - States that fail to maintain an Average High Cost
Multiple of 0.5 for two consecutive January firsts would be subject to the same FUTA
tax credit reductions applied to states that go below a zero Trust Fund balance.
Employers in those states would pay higher FUTA taxes, which would be deposited in
the Trust Fund to raise the Trust Fund balance in those states.

e Ul Program Integrity - The recommendations included in President Trump's budget are
similar to the Unemployment Compensation Program Integrity Act that the U.S.
Department of Labor (USDOL) previously sent to Congress in response to the Ul
program's three consecutive years of high improper payment rates. Three major
highlights include:

o0 Allowing states to retain five percent of Ul overpayment recoveries for program
integrity use;

0 Requiring states to use penalty and interest collections solely for Ul
administration; and

0 Reducing entitlement to SSDI for Ul recipients.

In addition, Ms. Knutson stated the department filed germane modifications with the Legislature
relating to the minor and technical changes to Wis. Admin. Code DWD chs. 100 — 150. These
changes were necessary due to work search and work registration waiver provisions contained in
an Extraordinary Session bill (2017 Wis. Act 370).



4. Trust Fund Update
Mr. McHugh provided the following Ul Reserve Fund Highlights through February 2019:

e Benefit payments declined $11.5 million (10.5%) in 2019 compared to benefits paid in
2018.

e Total year-to-date tax receipts declined $7.7 million (11.6%) from the same time last
year. Changes in taxes are a result of lower employer tax rates due to improved employer
experience rating and not the result of a schedule change.

e The Ul Trust Fund balance is nearly $1.7 billion, an increase of 18.4% when compared to
the same time last year.

e Interest earned on the Trust Fund is received quarterly and has not yet been paid for the
first quarter of 2019. The U.S. Treasury annualized interest rate for the fourth quarter of
2018 was 2.3%, earning the Trust Fund over $110,000 daily. The interest earned in 2018
was $36.9 million compared to $29.7 million in 2017.

Mr. Manley inquired about the number of claims filed each week and each month. Mr. McHugh
responded the department paid out approximately $12.3 million to 35,594 claimants last week,
and compared to history, initial claims are very low. Mr. Manley asked how many claimants
there are in a typical year. Mr. McHugh stated in 2009, there were 566,000 claimants, in 2014
there were 233,000 claimants, in 2015 there were 197,000 claimants and in 2016 there were
168,000 claimants. There are approximately three million workers in Wisconsin. Mr. Manley
requested a comparison of the average duration of benefits claimed from prior years. This
information will be provided at a future meeting.

Mr. Gustafson questioned whether reviewing Ul statistics over a 5-7 year business cycle would
still be useful, even though there have been significant economic changes. Ms. Knutson stated
the 2019 Financial Outlook Report of the Ul Trust Fund will be presented at the next Council
meeting and those questions will likely be answered with that presentation.

In response to a request made by Mr. Manley at the last Council meeting, Mr. McHugh reported
on the amount of benefit payouts for employers with certain employer tax rates. For the report,
employers (regardless of industry or size) were grouped by employer tax rate. Contributions
paid by employers are deposited in a reserve fund and any benefit payments are taken from those
amounts. Rates are based on the employer's reserve fund balance. An employer's reserve fund
balance is the net difference between the taxes the employer has contributed and the charged
benefits to that employer's account over the entire employer's history. Employers with a positive
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reserve fund balance have lower tax rates and those with negative balances, have higher tax
rates. The report provided a breakdown of the taxes paid and benefits charged based on
employers' reserve fund balances (i.e., the employers' tax rates).

Over a three-year time period (July 1, 2015 to June 30, 2018), employers with a tax rate more
than zero but less than 1% paid approximately $408.4 million in taxes to the reserve fund and
had $118.6 million charged in benefit payments. There are 646 employers (37 are large
employers) with a rate of at least 9% but less than 10% that paid $23 million over the three years,
and during that time, had benefit charges of $27.6 million. There are 2,475 employers with the
highest tax rates and 122 are large employers. The bulk of taxable payroll and taxes paid are
from employers in the zero and less than 1%; and, 1% and less than 2% rates.

5. Annual Fraud Report

Ms. Knutson presented the 2019 Wisconsin Unemployment Insurance Fraud Report to the
Council. In 2018, there was an overall decline in fraud and nonfraud overpayments, with fraud
overpayments accounting for only 1.2% of total benefit payments.

The department now has a stand-alone application for claimants to enter their work search
actions throughout the week, rather than the claimant having to wait until they file their weekly
claims. The Ul Division conducted 32,722 work search audits in 2018 and found work search
requirements were not met in 6,392 decisions.

In 2018, Ul auditors working with the Worker Classification Section identified approximately
8,700 misclassified workers, resulting in $1.5 million being generated in Ul taxes, interest and
penalties due to the Ul Division's efforts to detect worker misclassification. The Council
receives quarterly reports on worker misclassification efforts and 511 worker misclassifications
field investigations were conducted by Worker Classification Section staff in 2018.

The Ul program implemented a new cross-match system to prevent fraud in August 2018. The
SSDI Crossmatch compares individuals currently listed as applying for or receiving SSDI with
claimants filing initial claims.

The 2019 Fraud Report showed compliance and collection tools utilized by the department are
very successful with the department collecting over 80% of overpayments. In 2018, the
department recovered $20 million in overpayments which was deposited in the Trust Fund.

In 2018, the Ul Division continued to partner with the Division of Worker's Compensation to
jointly fund a full-time assistant attorney general (AAG) at the Department of Justice (DOJ).
The AAG prosecutes Ul cases primarily in Milwaukee County, and some in Brown County. In
addition, the Ul Division works with USDOL on complex fraud cases, including multi-state



cases. There were 149 cases referred for potential state criminal prosecution in 2018 with a total
dollar amount of $1.4 million.

As a follow-up to Mr. Manley's request at the last Council meeting, Ms. Knutson extended an
invitation for a DOJ representative to speak at the April Council meeting and is waiting on a
response.

6. Budget Bill

Mr. Riehl stated that Governor Evers' 2019-2021 budget is a statement of the Governor's
priorities and what he wants addressed by the state. Some concerns have been expressed with the
Ul proposals in the budget and that this is an attempt to go around the Council process. Mr.
Reihl assured everyone Governor Evers values the Council process and the Ul provisions from
the budget bill will be part of the department's proposals for the Council to consider for inclusion
in the next Agreed Bill.

7. Administrative Rules

Mr. Rubsam reported that legislation passed during the Extraordinary Session, 2017 Wis. Act
370, provides certain work search and work registration waivers. Statute permits the department
to repeal rules that are duplicative of statute, and the department may request to repeal these
rules at a future meeting.

In addition, the department is requesting approval of a scope statement that is part of one of the
department proposals (D19-10), for a rule that is highly technical in nature that is not expected to
affect employers or claimants.

8. Department proposals
Mr. Rubsam presented the following department proposals to the Council:

D19-01 Reimbursable Employer Debt Assessment Charging

The 2015 - 2016 UIAC Agreed Bill (2015 Wis. Act 334) required that the department set aside
$2 million, plus interest, in the balancing account to restore funds to employer accounts of
reimbursable employers charged for benefits erroneously paid due to identity theft. To date, less
than $1,500 of identity theft charges have been restored from these funds. Meanwhile,
approximately $104,000 of interest has accrued on the initial $2 million.

Non-profit reimbursable employers may be subject to an annual reimbursable employer debt
assessment (REDA) for payment of uncollectible benefit reimbursements due from other
reimbursable employers no longer in business.

The REDA to recover uncollectible reimbursements must be at least $5,000 but no more than
$200,000 and each non-profit employer assessed pays based on the employer's payroll.
Employers for whom the assessment would be less than $10 are not assessed, which usually
results in about half of non-profit reimbursable employers not being assessed the REDA.



The department is proposing that a limited amount of the reimbursable identify theft fraud funds
set aside in the balancing account be made available to recover uncollectible reimbursements
instead of assessing the REDA, but only if the use of those funds would not reduce the balance
of the funds below $1.75 million. In addition, the department proposes to increase the minimum
amount of REDA assessed from $10 to $20, which would reduce the associated administrative
costs.

Mr. Manley inquired how many large, non-profit businesses like hospitals close and are not able
to meet their obligation. Mr. McHugh responded that the last REDAs were in 2014-2015 and
2008-2010. Although the department is watching a few non-profits currently, the economy has
been good for non-profits and there it not much concern.

Mr. Manley asked if a large non-profit went out of business, would they be relieved of paying
those charges. Ms. Knutson responded that if the business could not pay the benefit charges, the
department would go after the bond/surety. If the surety was exhausted and all other means for
collection were exhausted and the department determines it is uncollectable, that is when the
department would have discretion of using the set-aside money to pay for those charges or issue
a REDA.

D19-02 Assessment for Failure to Produce Records

Similar versions of this proposal have been previously presented to the Council. Under current
law, when the department intends to audit an employer, it sends a written notice to the employer
requesting information regarding the employer’s employment records. If the employer does not
respond, the department issues a second written request to the employer. If the employer fails to
respond to the second written request, the department issues a subpoena to the employer. If the
employer fails to comply with the subpoena, the only recourse is for the department to enforce
the subpoena in court and seek contempt charges, and the department has done so on a few
occasions.

The department is proposing to assess an administrative penalty of $500 or 25% of the amount of
additional Ul tax due on any adjustment made by the department that results from an employer's
failure to produce records. The proposed penalty would be rescinded if the employer fully
complies with the subpoena within 20 calendar days of the issuance of the penalty. Funds
collected from these penalties are deposited in the Program Integrity Fund. The intent is to
ensure employer compliance with requests for wage data.

Ms. Knutson stated the proposed penalty should also assist with subpoena compliance in benefit
fraud or employer aiding and abetting investigations.

Mr. Manley inquired about the timeline in which an employer has to respond when the
department send written notice of an audit. Ms. Knutson stated the department will gather the
timelines for each process and provide examples of the notices.



D19-03 Fiscal Agent Election of Employer Status

Individuals who receive long-term support services in their home through government-funded
care programs are employers under Wisconsin’s Ul law. These "domestic employers™ receive
financial services from fiscal agents. The fiscal agent is responsible for filing Ul tax reports and
submitting payment to the department on behalf of the domestic employer.

The department is proposing a change related to fiscal agents that would permit private fiscal
agents (not government units) to elect to be the employer of workers who provide care services
under Wis. Stats. chs. 46, 47, and 51. This election already exists for home health services
covered under Chapter 49. The fiscal agents would be required to inform the recipient of care of
the election and would need to be treated as the employer for federal Ul tax purposes. The
election to have the fiscal agent be the employer of record for Ul reporting requirements would
be a voluntary process for employers.

Currently, if the worker is a certain class of family member of the person receiving care, the
worker is ineligible for Ul benefits when the employment relationship ends. Under this proposal,
the worker would be an employee of the fiscal agent and could potentially be eligible for benefits
if they meet other eligibility requirements. Benefits would be charged to the fiscal agent's
account — which would affect its experience rating.

D19-04 Clarification of Employee Status Statute

Currently, it is presumed that an individual who performs services for pay for an employing unit
is an employee for Ul purposes and it is the burden of the employer to prove that the individual
is an independent contractor.

The department is currently precluded from considering documents granting operating authority
or licenses, or any state or federal laws or federal regulations grating such authority, when
analyzing certain factors of the independent contractor test.

The proposal provides that all issues of Ul employee status may only be determined under
Wisconsin unemployment statutes and rules. The proposal will provide consistency for both
employers and employees.

D19-05 Clarification of Exemption Laws

The department uses administrative remedies (like levies) to collect taxes and overpayments
without having to go to court. Certain wages and assets are exempt from levy under current Ul
law, but there are additional exemptions under other state laws that could provide some
exemptions for debtors that owe the department money.

The proposed change clarifies that debtor exemptions outside of the Ul law do not apply to the
department's administrative collection procedures for Ul debts. This proposal would not change
any current exemptions under Wis. Stat. ch. 108.

D19-06 SUTA Dumping Penalty
A transferee of a business transfer is a mandatory successor to the Ul account of the transferor if
certain conditions apply. Assessing mandatory successor status dissuades employers from




closing down a business with a high tax rate and opening a "new" business to obtain a lower Ul
tax rate. Manipulation of business transfers to obtain an artificially low Ul tax rate is known as
"SUTA dumping.” The federal SUTA Dumping Prevention Act requires states to enact
"meaningful civil and criminal penalties” for SUTA dumpers. The Act also requires penalties for
advising others to "dump" their Ul experience. The current penalty for making a false statement
to the department regarding a mandatory successor investigation or for advising others to do so is
a forfeiture up to $5,000.

To ensure the department is complying with federal law, the department is proposing to create
meaningful civil and criminal penalties for knowingly violating or attempt to violate mandatory
successor requirements. The amount of the penalty will be the greater of $25,000 or an amount
equal to the amount of Ul tax owed by the predecessor entity, which would be deposited into the
Program Integrity Fund. Criminal penalties will also be created.

The proposal also provides the forfeiture for making false statement or advising someone to
make false statements will be deposited into the Program Integrity Fund.

Mr. Manley inquired about the frequency of SUTA dumping in Wisconsin and how the
department determines an employer's intent. Mr. Rubsam referred to the fiscal analysis for this
proposal which states that based on 2017 data, approximately seven employers could have been
subjected to the $25,000 penalty during that timeframe. An employer's intent is determined by
statements of the employer and having evidence to show it was intentional.

Mr. Gotzler asked what the basis is for the $25,000 figure. Mr. Rubsam responded that federal
regulations require "meaningful penalty" which the department considers $25,000 to be;
however, this figure can be changed based on Council discussions. Based on the department's
research, other states typically will provide a penalty rate to those employers by giving them a
higher unemployment tax rate. The department is seeking a monetary penalty because
notification on the employer registration portal is a way of deterring employers from engaging in
SUTA dumping.

D19-07 Departmental Error

There are instances where the department waives the recovery of benefits that were erroneously
paid if the overpayment was the result of departmental error, such as a computation error,
misapplication or misinterpretation of law, or mistake of evidentiary fact. But an amendment,
modification, or reversal of a department determination by an appeal tribunal, LIRC, or a court is
not departmental error for the purposes of waiving the overpayment. LIRC currently waives
some overpayments if they find that an appeal tribunal allows benefits in error. LIRC considers
appeal tribunals to be part of the department because the administrative law judges are DWD
employees.

The department is proposing to amend the definition of "departmental error" to confirm the
department's interpretation of statute and exclude errors by appeal tribunals.

D19-08 Appropriations Revisions and Technical Corrections




This proposal is technical in nature and clarifies appropriation references in Wis. Stat. ch. 108.
Currently, the department has what is referred to as the "Administrative Account.” The
department proposes to eliminate the "Administrative Account™ and clarify the Ul appropriations
references in Wis. Stat. ch. 108. The proposal also cleans up some typographical errors, cross
references, and obsolete language. One proposed change would create an appropriation for LIRC
to receive money for various purposes including transfer fees. The department is asking LIRC to
specifically review this provision.

D19-09 Creation of Administrative Fund

This proposal would recreate a separate, nonlapsible fund for receiving employer interest and
penalty monies collected under Wis. Stat. § 108.22(1) and any other amounts the department
collects that are not designated for another fund. The purpose of this proposal is to provide
consistent treatment for the amounts collected by the department and to better ensure that funds
paid by employers remain within the Ul program.

D19-10 Update Administrative Rules to Convert Standard Industry Classification (SIC)
Codes to North American Industry Classification System (NAICS) Codes

This proposal would replace SIC codes with NAICS codes. SIC codes are no longer being
modified to reflect changes in the economy. SIC and NAICS codes are used to classify
businesses into industry groups. This proposal would require an administrative rule change. A
scope statement has been prepared, which the department requests that the Council approves.

Ms. Knutson provided information on the following department proposals:

D19-11 Repeal Ul Drug Testing

This proposal would repeal the statutes relating to pre-employment drug testing and occupational
drug testing, and also repeal Wis. Admin. Code DWD ch. 131. The pre-employment drug testing
program is a voluntary program for employers to report the results of a failed or refused pre-
employment drug test to the department. If a reported individual is receiving Ul benefits, the
individual is presumed to have failed, without good cause, to accept suitable work and is
ineligible for benefits. If the drug test was failed, the individual may maintain eligibility for Ul
benefits if the individual enrolls in and complies with a substance abuse treatment program and
completes a job skills assessment. To date, no claimants have been determined ineligible for Ul
benefits as a result of employers' reports of a failed drug test, and no GPR funds have been
expended for substance abuse treatment.

The Legislature appropriates $250,000 of GPR annually ($500,000 per biennium) to the
department to fund and administer Ul drug testing and treatment programs under Wis. Stat. §
108.133. This appropriation covers both occupational and pre-employment drug testing and
treatment costs. The GPR funds have not been expended for substance abuse treatment programs
as a result of pre-employment drug testing reports filed by employers. Unused appropriated
GPR funds are transferred to the Program Integrity Fund at the end of the biennium.

This proposal will also repeal the requirement that the department establish a program to screen
Ul applicants whose only suitable work is in an occupation that regularly conducts drug testing
to determine if there is a reasonable suspicion the applicant has engaged in the unlawful use of



controlled substances, and if so, require the applicant to submit to a drug test. The occupational
drug testing program is not yet in effect because the department is unable to promulgate rules to
implement the program until the USDOL issues federal regulations.

The proposed changes will save GPR funding of $500,000 per biennium. The proposal would not
have any impact on the Ul Trust Fund.

D19-12 Repeal Substantial Fault

An employee who is discharged for misconduct or substantial fault is ineligible for Ul benefits.
An employee is ineligible for Ul benefits until seven weeks have elapsed since the end of the
week in which the discharge occurs, and the employee earns wages after the week in which the
discharge occurs equal to at least 14 times the employee's weekly benefit rate.

Previously, Wis. Stat. § 108.04(5g) provided a disqualification for violations of an attendance
policy if certain requirements were met. The 2013 Budget Act (2013 Wis. Act 20) repealed Wis.
Stat. 8 108.04(5g) and replaced it with the disqualification for substantial fault. 2013 Wis. Act 20
also created several enumerated types of misconduct regarding attendance.

This proposal would repeal Wis. Stat. § 108.04(5g), substantial fault.

D19-13 Define Suitable Work by Administrative Rule

The definition of "suitable work™ in Ul law provides a standard for determining whether a
claimant has good cause for accepting work when offered. Prior to 2015, when a claimant
refused an offer of work within the first six weeks of being unemployed, the department
compared the skill level and rate of pay of the job refused to one or more of the claimant's recent
jobs. Benefits were allowed if the skill level of the work being refused was lower than that of one
or more recently-held jobs, or if the rate of pay offered was less than 80% of the pay of one or
more recent jobs. The 80% threshold was set by department policy.

This proposal would repeal changes made to the definition of suitable work and require the
department to define "suitable work™ by administrative rule, specifying different levels of
suitable work based on the number of weeks a claimant has received benefits in a benefit year.

D19-14 Quit Exception for Relocating Spouse

As a condition of Wisconsin receiving federal grant money (American Recovery and
Reinvestment Act of 2009) during the recession, Wisconsin created a "quit to relocate™ exception
that permitted claimants to be eligible for Ul benefits if they quit their job to move with a spouse
who was required to relocate for employment. 2013 Wis. Act 20 amended and repealed several
quit exceptions and modified the "quit to relocate™ exception to cover only a claimant whose
spouse is on active duty with the U.S. Armed Forces, is required to relocate by the U.S. Armed
Forces, and it is impractical for the claimant to commute to work.

This proposal would broaden the quit to relocate exception to apply to claimants whose spouses
are required by any employer to relocate, not just the U.S. Armed Forces.
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Mr. Manley asked how the department would determine or verify a claimant's spouse was
required to move in instances where the employer is requiring the employee to relocate. Ms.
Knutson responded that verification from the employer would be required.

D19-15 Increase and Index Maximum Wage Cap for the Partial Benefit Formula

2011 Wis. Act 198 capped the amount of wages a claimant may earn and still receive partial
benefits at $500. Before 2011 Wis. Act 198, there was no wage cap in the statute, but the
claimant would not receive Ul benefits if they earned more wages than the partial benefit
formula allowed. Currently, a claimant is ineligible for benefits if he/she received from one or
more employers wages earned for work performed in that week of more than $500 or holiday,
vacation, termination or sick pay which, alone or combined with wages earned for work
performed in that week equals more than $500. Claimants are also ineligible for partial benefits
if they work 32 hours or more in a week.

This proposal would index the $500 weekly maximum earned income disqualification to an
amount based on the U.S. consumer price index. The initial maximum disqualifying earned
income is projected to be $510.

D19-16 Repeal Waiting Week.

In 1936, the first Ul benefit claimant had a three-week waiting period before receiving the first
Ul check. In 1941, the waiting period was reduced to two weeks and in 1951 was further
reduced to one week. In 1977, the one-week waiting period was repealed.

The 2011 Budget Act (2011 Wis. Act 32) recreated a one-week waiting period for Ul benefits
effective 2012. For every new benefit year, no benefits are payable for the first week a claimant
would otherwise be eligible for benefits. The waiting week does not reduce a claimant's
maximum benefit amount. This proposal will repeal the one-week waiting period.

Mr. Manley stated that the projected fiscal impact for this proposal expects an increase in Ul
benefit payments of approximately $27.2 million annually, however this estimate is based on
current claim levels, which are historically low. Mr. Manley referenced a fiscal estimate the
department prepared in October of 2013 for Assembly Bill 374 — a similar proposal to remove
the one-week waiting period which the estimated fiscal impact expected an increase in benefit
payments of $48 million. This comparison demonstrates that the fiscal impact of repealing the
one-week waiting period is dependent on claim activity so basing projections off the current
claim levels may cause the projected fiscal impact to be misleading.

D19-17 Repeal Work Search and Work Registration Waivers from Statute
This proposal would repeal the statutory changes to work search and work registration waivers
created by 2017 Wis. Act 370.

D19-18 Increase Maximum Weekly Benefit Rate to $406

2013 Wis. Act 36 (Agreed Bill) increased the maximum weekly benefit rate (WBR) from $363
to $370 effective January 2014, the last time the maximum WBR was increased. The maximum
WBR would increase to $406 under this proposal. The national average WBR is $355 and
Wisconsin's average WBR is $319.
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Mr. Manley requested department staff review the average claim activity over the past ten years
and analyze the fiscal effect of an increase in maximum WBR amount and repealing the one-
week waiting period if Wisconsin experienced claims at each year of a ten-year average level.

Mr. Gustafson suggested obtaining a copy of the comparison of state Ul laws publication for the
Council members to have as a resource when discussing various issues. Ms. Knutson responded
that the department will look into the cost of obtaining copies.

Ms. Quam stated last fall there were discussions relating to summer camp employers paying in
taxes for camp counselors that are ineligible to receive Ul benefits. Ms. Quam was under the
impression it was going to be brought forward as a department proposal, but does not see that is
has been included. Ms. Knutson stated the department decided not to include it as a department
proposal; however, the Council may include it as part of the Agreed Bill.

9. Senator Lena Taylor

Wisconsin State Senator Lena Taylor (Wisconsin State Senate, District 4) spoke to the Council
and requested support of a bill that would protect federal employees classified as essential
workers during a federal shutdown. A recent partial government shutdown was the largest and
longest in U.S. history. It is estimated to have impacted 3,000 Wisconsin residents that were
furloughed employees and employees that were classified as essential workers and required to
work during the shutdown (for example, TSA employees). Neither the furloughed nor the
essential workers were receiving paychecks during the shutdown. The furloughed employees
were eligible to collect Ul benefits and are required to pay these benefits back; however,
essential employees were not eligible for Ul benefits because of the way current law is written.
Currently, anyone working at least 32 hours per week, regardless of when they are paid, is
ineligible to claim Ul benefits and the department is unable to provide a waiver to these workers.

Senator Taylor is requesting the Council support the new legislation and write a letter of support
to the Legislature that would allow essential federal workers to collect Ul benefits during a
mandated government shutdown, which would be required to be paid back when the shutdown
ends.

Ms. Knutson thanked Sen. Taylor for coming and bringing this legislation to the Council. The Ul
Bureau of Legal Affairs reviewed the bill draft and suggests certain modifications may be
necessary in order to accomplish the true intent of the legislation. Currently, anyone working 32
hours, regardless if they are getting paid that week or later, is disqualified if the worker earns
$500 or more. Suggested language has been provided and Ms. Knutson offered to work with
Sen. Taylor's staff to make those changes. According to the fiscal analysis of the proposed
legislation, depending on the definition of "essential worker,"” a change in law could impact 250-
1,000 worker per shutdown. Most of these workers are full-time and earn enough to qualify for
the maximum benefit rate of $370 weekly. The assumption of five weeks was used (the length
of the last shutdown), which resulted in additional $370,000 to $1.5 million Ul benefit payments,
depending on the number of employees covered. These workers would be required to pay back
those benefits once workers were paid by the employer. There is a small percentage of claimants
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that would no longer be working, or for other reasons collection of these benefits would be
difficult. Those debts would be covered by the interest and penalty fund and there would be no
impact to Ul Trust Fund. Ms. Knutson stated a copy of the draft legislation would be provided to
Sen. Taylor.

Senator Taylor also discussed the Ul procedural requirements that furloughed employees were
required to do during the shutdown to be eligible to receive Ul benefits, such as the work search
requirement even though those employees were expected to return to the same employer. These
requirements were not addressed in the current bill draft but are something that should be
reviewed. Ms. Knutson requested some time to discuss this issue within the department to
determine the best possible solution, and then work with Sen. Taylor's staff when that is
completed.

Mr. Manley thanked Sen. Taylor for coming before the Council. Mr. Manley pointed out that
under Section 3 of the bill draft, a newly created section of statute directs the department to
disregard an employee's hours worked. Mr. Manley asked if it would make sense to clarify in
Section 3, very explicitly, that provision only applies to federal employees. Ms. Knutson stated
there may be federal conformity issues if it is written to indicate the section only applies to
federal employees. Additional language has been provided to Sen. Taylor and once she has
reviewed that language, those changes will be sent out to the Council for consideration.

Mr. Hayden thanked Senator Taylor for highlighting this issue and bringing it before the
Council.

10. Research Request

Ms. Knutson provided information requested by the Council at the last meeting regarding the
Trust Fund balance amount equivalent to an Average High Cost Multiple (AHCM) of 1.0. The
Trust Fund balance would need to be $1.9 billion (which is the equivalent of 1.81% of taxable
covered wages) as of June 30, 2018 to have an AHCM of 1.0.

A requested 50-state comparison of average weekly benefit rates and minimum and maximum
weekly benefit rates is included in the Council packet. The Council was also presented a
comparison of the rates for just USDOL Region 5 states.

The Council requested a comparison of different laws between Ul, Worker's Compensation and
Equal Rights pertaining to misclassification. The department provided Ul, Worker's
Compensation and Labor Standards tests for employee versus independent contractor.

11. Correspondence

Ms. Knutson shared with the Council a copy of a letter received by Patrick Hyden. The Council
was also provided a copy of the correspondence Mr. Hyden had sent former Council member
Mike Crivello in January 2017 expressing concerns as a seasonal worker and work search
requirements. A copy of the department's response was provided and states that his comments
will be taken under consideration as the Council develops potential reforms to Ul law.
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12. Updated Agreed Bill Timeline

Ms. Knutson noted that an additional meeting has been added in May/June to discuss law change
proposals for the next Agreed Bill.

13. Future Meeting Dates

Ms. Knutson reported that the next UIAC meeting is scheduled for April 18, 2019. A poll of
Council members will be conducted to determine if there will be a quorum on that date.

Caucus

Motion by Mr. Hayden, second by Mr. Manley to go into closed caucus under Wis. Stat. § 19.85
(1)(ee) to deliberate items on the agenda at 12:24 p.m. The motion carried unanimously.

The Council was reconvened at 1:20 p.m. Motion by Ms. Feistel, second by Mr. Manley to
approve the scope statement for the administrative rule changes in Department Proposal 19-10.
The motion carried unanimously.

14. Adjournment

Motion by Ms. Feistel, second by Mr. Manley to adjourn the Council meeting. The motion
carried unanimously at 1:24p.m.

Motion by Mr. Manley, second by Ms. Feistel to reconsider and withdraw the adjournment. The
motion carried unanimously at 1:25p.m.

Motion by Mr. Hayden, second by Mr. Manley for the Council go into to closed caucus under

Wis. Stat. 8 19.85(1)(ee) and to adjourn from caucus. The motion carried unanimously and the
Council adjourned to caucus at 1:26p.m.
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EXECUTIVE ORDER #20

Relating to the Creation of the Joint Enforcement Task Force on Payroll
Fraud and Worker Misclassification

WHEREAS, a significant number of employers in Wisconsin and elsewhere
are improperly classifying individuals they hire as “independent contractors” even
when those workers should be classified as employees;

WHEREAS, in 2009 the Wisconsin Department of Workforce Development,
Unemployment Insurance Division found that 44% of the workers investigated
during employer audits had been misclassified as independent contractors;

WHEREAS, from January 2016 to April 2019, the Worker Misclassification
Section of the Department of Workforce Development conducted 1,963
investigations, with 422 resulting in audits. The 422 audits found 5,841 workers
misclassified, found under-reported gross wages of almost $70 million, and
assessed approximately $1.8 million in unemployment insurance taxes, interest,
and penalties;

WHEREAS, worker misclassification denies vulnerable workers legal
protections and benefits;

WHEREAS, this fraudulent practice also results in millions of dollars of
losses to state government and taxpayers due to underpayments of wages,
unemployment insurance contributions, worker’s compensation insurance, and
payroll taxes;

WHEREAS, employers that misclassify workers as independent contractors
gain an unlawful competitive advantage that allows them to under-bid and out-
compete law-abiding employers;

WHEREAS, enforcement activities in this area have historically been
divided among different agencies, which can reduce the efficiency and
effectiveness of enforcement without intentional collaboration;

WHEREAS, resecarch and experience in other states suggest that
enforcement efforts to address the problem of misclassification can be enhanced
and made more efficient through interagency cooperation, information-sharing,
and joint enforcement efforts against serious violators; and

WHEREAS, research and experience in other states suggest that the
creation of a joint task force has proven to be an effective mechanism for
coordinating, enhancing, and streamlining enforcement in this area.

NOW, THEREFORE, I, TONY EVERS, Governor of the State of Wisconsin, by the
authority vested in me by the Constitution and the Laws of the State, including
Section 14.019 of the Wisconsin Statutes, do hereby create the Joint Enforcement
Task Force on Worker Misclassification (“Task Force”) and order the following:



1. The Task Force shall be staffed by the Department of Workforce Development
with technical assistance provided by staff of other agencies as needed. The
Task Force shall consist of:
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The Secretary of Workforce Development or a designee, who shall serve
as the chair;

The Attorney General or a designee;

The Secretary of the Department of Revenue or a designee;

The Commissioner of Insurance or a designee;

The Administrator of the Worker’s Compensation Division of the
Department of Workforce Development;

The Administrator of the Unemployment Insurance Division of the
Department of Workforce Development;

g. The Administrator of the Equal Rights Division of the Department of

Workforce Development;

Other individuals appointed by the Governor to serve at the pleasure
of the Governor, including at least one individual representing workers
and at least one individual from the business community in an
industry affected by misclassification, such as construction.

2. The Task Force shall facilitate coordination of investigation and enforcement
of worker misclassification matters by the Department of Workforce
Development, Department of Revenue, Commissioner of Insurance,
Department of Justice, and other relevant agencies. This includes, but is not
limited to:

a.

Reviewing the work of the Worker Misclassification Task Force
established by the Department of Workforce Development in October
2008, including its final report of June 2009, and the
recommendations contained therein;

. Examining and evaluating existing misclassification enforcement by

agencies and reviewing the subsequent work on this issue by the
Department of Workforce Development Misclassification Section;

. Facilitating the sharing among the Task Force members of

information relating to suspected worker misclassification violations,
in a timely manner and to the maximum extent permitted by law;
Developing recommendations for pooling, focusing, and targeting
investigative and enforcement resources;

. Assessing existing methods, both within Wisconsin and in other

jurisdictions, of preventing, investigating, and taking enforcement
action against worker misclassification violations, and to develop best
practices for participating agencies to improve their prevention and
enforcement efforts;

Facilitating the filing of complaints and identification of potential
violators;

Facilitating cooperation and participation of local district attorneys
and other relevant state and federal agencies;

. Working cooperatively with business, labor, and community groups

interested in reducing worker misclassification, including but not
limited to:

i. Seeking ways to prevent worker misclassifications, such as
through the further dissemination of educational materials
regarding the legal differences between independent
contractors and employees; and

ii. Enhancing mechanisms for identifying and reporting worker
misclassification where it does occur;

Increasing public awareness of the illegal nature of and harms
inflicted by worker misclassification;

Working cooperatively with federal, state, and local social services
agencies to aid vulnerable populations that have been exploited by



worker misclassification, including but not limited to immigrant
workers; and

k. Reviewing statutes and regulations related to worker misclassification
and recommending any appropriate changes to relevant legislation or
administrative rules.

3. The Task Force shall issue a report to the Governor on or before March of
each year, which shall:

a. Describe the accomplishments and recommendations of the Task
Force;

b. Include the amounts of wages, premiums, taxes, and other payments
or penalties collected with coordinated agency activities, as well as
the number of employers cited for legal violations related to
misclassification and the approximate number of workers affected;

c. Identify any administrative or legal barriers impeding the more
effective agency coordination, including any barriers to information
sharing or joint action;

d. Propose, after consultation with representatives of business and
organized labor, members of the legislature and other agencies,
appropriate administrative, legislative, or regulatory changes to:

i. Reduce or eliminate any barriers to coordinated agency
investigations;
ii. Prevent worker misclassification from occurring;
iii. Investigate potential violations of the laws governing worker
misclassification; and
iv. Improve enforcement where such violations are found to have
occurred; and

e. Identify successful mechanisms for preventing worker
misclassification, and thereby reducing the need for greater
enforcement.

4. Every agency, department, office, division, or public authority of the State
of Wisconsin shall cooperate with the Task Force and furnish such
information and assistance as the Task Force determines is reasonably
necessary to accomplish its purposes.

IN TESTIMONY WHEREOF, | have hereunto
set my hand and caused the Great seal of the
State of Wisconsin to be affixed. Done in the
City of Madison this fifteenth Day of April in
the year of two thousand nineteen.

ONY EVERS
Governor

By the Governor:

D& GEAS LA FOLgETTE

Secretary of State
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Executive Summary

Due in large part to historically low Unemployment Insurance (Ul) benefit payments, Wisconsin's
Ul Trust Fund ended 2018 with a balance of over $1.7 billion. Ul benefit payments charged to
the Trust Fund have continued to decline over the reporting period from $457 million in 2016 to
$408 million in 2017 and $376 million in 2018.

These historically low benefit payments have caused the Trust Fund to grow quickly over the past
two years. The economy is expected to grow slowly throughout the projection period of 2019
through 2022. If such growth occurs and benefit payments stay at historically low levels, the Trust
Fund balance is expected to be sufficient to pay benefits without resorting to borrowing from the
federal government. If, however, benefit payments return to more typical amounts, the Trust Fund
will begin to shrink. If a mild recession were to occur in the next few years, the Trust Fund would
likely remain solvent and pay expected benefits without needing to borrow; however, the Ul
financing system would have trouble rebuilding the Trust Fund after the recession.

The Secretary recommends the Unemployment Insurance Advisory Council review all relevant
factors and provide to the Governor and the Legislature proposed solutions to further strengthen
the Trust Fund. The Secretary believes a strong Trust Fund is vitally important to our state's
economy and should be adequately funded and able to pay much needed benefit payments to
workers out of work through no fault of their own without reliance on the federal government. Ul
benefit payments are vital to the ability of individuals to continue to provide for themselves and
their families during an unfortunate and unforeseen employment separation and contribute to the
health of our local and state economies during an economic slowdown. The Department of
Workforce Development has significant information and research on the issues and alternative
solutions and is prepared to support the Unemployment Insurance Advisory Council as it
considers options to improve not only the Trust Fund, but the vitality and strength of the entire Ul
program and ensure that it is able to carry out its mission of supporting Wisconsin workers through
an employment transition after losing work through no fault of their own.
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Introduction

The Department of Workforce Development is pleased to present this report on the financial
outlook of the State of Wisconsin Unemployment Insurance (Ul) program.

Wisconsin Ul Trust Fund 1972 to 2018
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Due to multiple factors, Ul benefit payments have been historically low the past two years since
the last Financial Outlook which has led to substantial growth of the Ul Trust Fund. At the end of
2018 the Trust Fund had a balance of $1.731 billion. This is an increase of $572 million over the
2016 ending balance of $1.159 billion. The decline in benefit payments combined with the
increased Trust Fund balance resulted in a decrease in Ul taxes paid by employers.

This Financial Outlook provides a basic summary of the Ul program to measure the adequacy of
the Trust Fund and the Ul financing system. It provides background on Ul financing as well as
projections for the near-term future of the program.

Section 1 is an overview of the Ul financing system and explains the basics of how the Ul benefits
and Ul tax systems function.

Section 2 covers a brief history of the Ul Trust Fund and Ul financing system over the past few
decades.

Section 3 provides forecasts for the Ul Trust Fund under differing benefit payment scenarios.
Using economic forecasts, the Department estimates benefit payments and taxes through the
end of 2022. From these projections the Trust Fund balance is calculated over the period for
each scenario.

Section 4 provides long run simulations of the Ul Trust Fund through 2027 under scenarios

presented in Section 3. These simulations provide a better demonstration of the underlying
financial system of the Wisconsin Unemployment Insurance program.
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Section 1: Unemployment Insurance Benefits and Financing
System

Unemployment Insurance (Ul) is funded by employer contributions to provide temporary
economic assistance to Wisconsin's eligible workers during times of unemployment. This section
provides a brief background on the Wisconsin Ul financing system.

Unemployment Insurance Benefits

Ul benefits are paid to claimants who have lost employment through no fault of their own and
have a work history with one or more employers that participate in the Ul program. To continue
to qualify for Ul benefit payments, a claimant must be able and available for full-time work and,
unless granted an exception, must be actively searching for work. The amount of Ul benefit
payments a claimant may receive is based on the claimant’s past earned wages, up to a maximum
weekly benefit rate of $370, an amount below the national average of $446. Wisconsin is also
below the average of $492 per week of bordering states. The maximum weekly benefit rate for
all states is located in Appendix D. Under the regular Ul program, a claimant may receive up to
26 weeks of benefits in Wisconsin, which is consistent with the maximum duration for the vast
majority of states.

Covered Employers in the Unemployment Insurance System

Most employers in Wisconsin participate in the Ul program and are considered "covered
employers."

Covered employers fall into two groups:
Taxable Employers
Most employers in Wisconsin are taxable employers. Individual employers fund Ul benefit
payments and partially fund Ul program operations through quarterly assessed taxes.
Unemployment benefit risk is spread across all employers through taxes that are
experience-rated, instead of employers self-financing unemployment benefits.
Reimbursable Employers
Reimbursable employers self-finance unemployment benefits for their workers. Local
governmental entities, non-profit organizations, and Native American Tribes can elect to
be reimbursable employers. Ul administers payment to individuals who worked for
reimbursable employers and bills those employers directly to reimburse the Ul benefits
paid.

Unemployment Insurance Taxes

Ul benefits are financed by Ul taxes levied on an employer’s payroll. Taxes are levied by both
federal and state governments.
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State Taxes

State Ul taxes are a payroll tax that finance Wisconsin Ul benefits. Employers are assessed Ul
taxes on each employee's wages up to the taxable wage base. In 2017 and 2018 the taxable
wage base was $14,000; therefore, an employer is assessed Ul taxes on the first $14,000 in
wages paid to each employee. The tax rate an employer pays on wages up to the wage base is
determined by two separate factors. The first factor is the Ul tax schedule in effect for a given
rate year. The Ul tax schedule in effect is determined by the Ul Trust Fund balance on June 30%
of the previous year. Schedule D, the lowest rate schedule, is currently in effect. As the Trust
Fund balance changes, tax schedules with higher or lower rates automatically take effect. The
higher the Trust Fund balance, the lower the tax rate schedule in effect.

The second factor that impacts the tax rate an employer pays is the employer's experience with
the Ul system. The more that current or former employees of an employer collect Ul benefits, the
higher the tax rate that employer will pay. New Wisconsin employers who do not have a previous
history with the Wisconsin Ul system are assigned a new employer tax rate for the first three years
for which they make contributions. This rate varies depending on the industry and size of the
employer. After three years, these employers' taxes are then based on their experience with the
Ul system.

There are two components of state Ul taxes collected:
Basic Taxes

The basic tax is generally the larger portion of the state tax. The basic tax is the
portion of the tax an employer pays that is credited to the employer's Ul account.
The amount an employer pays in basic taxes is heavily tied to the employer’s
experience with the Ul system.

Solvency Taxes

The solvency tax is generally smaller than the basic tax amount. Solvency taxes
are deposited in the Trust Fund and credited to the Ul Balancing Account. Benefit
payments not charged to specific employers are charged to the Ul Balancing
Account; it represents risk sharing among employers participating in the Ul system.

Administrative Assessment

Occasionally, there will be a separate assessment collected along with the Ul state tax that is
used for specific Ul administrative programs. An assessment was implemented for tax years
2017 and 2018 to fund Ul program integrity activities. The assessment amount is a flat 0.01
percent rate with a corresponding reduction in the solvency tax rate for all employers subject to a
solvency tax. The administrative assessment does not change the amount of tax any given
employer is required to pay.

Ul Employer Account

The employer account acts only as a measure to gauge a given employer’s experience with the
Ul system. It is not a savings account for the employer to pay for future benefits. The net
difference between all the taxes collected and the charged benefit payments over the entire
employer’s history constitutes the balance of the employer’s account, also known as the Reserve
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Fund Balance. If an employer's account falls below zero, benefits will still be paid to the
employer's eligible former workers. The basic tax an employer pays is entered as a credit on the
account. Ul benefit payments paid to former (or in some cases current) workers are charged
against the account.

An employer's account balance on June 30" determines the employer's tax bracket, and
ultimately the tax rate an employer pays the next calendar year. The employer’s account balance
is compared to the employer’s current taxable payrolll. The employer's reserve fund percentage
is the ratio of the employer’s account balance to the employer’s payroll. This percentage is then
compared to the current tax schedule in effect, and the employer’'s tax rate for the following
calendar year is determined.

Ul Balancing Account

The Balancing Account represents the social insurance aspect of the system for employers.
Revenue credited to the Balancing Account typically comes from two sources?. The first source,
and by far the largest, is the solvency tax paid by employers. The second source is any interest
earned on the Ul Trust Fund. The Trust Fund earned $36.9 million in interest revenue for 2018.

Some benefit payments are not charged to a specific employer's account but are instead charged
to the Balancing Account. There are seven basic categories of benefit payments charged to the
Balancing Account: 10 Percent Write-offs, Quits, Misconduct, Substantial Fault, Continued
Employment, Approved Training, and Second Benefit Year. In the past there have been other
benefit programs that have been charged to the Balancing Account. Full descriptions of these
charges can be found in Appendix G.

The balance in the Balancing Account represents the lifetime revenues credited and benefits
charged to the account. The current balance was -$583 million as of December 31, 2018.
Therefore, the solvency taxes and interest are not sufficient to cover charges against the
balancing account.

Federal Unemployment Taxes (FUTA)

Employers participating in the Ul system also pay federal unemployment taxes. FUTAS® taxes
pay for the following:

1. Unemployment Insurance Administration

Like all other states, the administration of Wisconsin’s Unemployment Insurance
program is funded by FUTA tax revenue. The United States Department of Labor
(USDOL) determines the amount of grant funding available to each state. Receipt
of federal grant funds requires compliance and conformity with federal Ul law.

1 While the payroll used is for the fiscal year ending June 30, employers’ 2" quarter contribution and
wage reports and payments due July 31 are reflected in this calculation if made on a timely basis.

2 Other federally distributed funds are also credited to the Ul Balancing Account. One example is the
FUTA credit reduction revenue which occurs when the Ul system is borrowing.

3 Federal Unemployment Tax Act, 26 U.S.C. § 3301.
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2. Extended Benefits (EB) and Extended Unemployment Compensation
(EUC)

Wisconsin qualified for the EB program from February 2009 until April 2012.

Normally funding for the EB program is shared equally by both the state and the

federal government. The state portion is funded through the state's Ul Trust Fund

and the federal portion is funded through FUTA tax revenue.

The U.S. Congress has the option of authorizing EUC payments, which has
typically occurred during severe recessions. Funding for the additional benefits
normally comes from FUTA tax revenues reserved over time for this purpose.
Congress authorized general tax revenue to partially fund EUC during the Great
Recession.

3. Trust Fund Borrowing
After the Ul Trust Fund was exhausted in 2009, Wisconsin borrowed from the
federal government to pay benefits. Wisconsin finished repaying all federal loans
with interest in 2014.

Costs Involved with Ul Trust Fund Borrowing

FUTA Credit Reductions

The rate for FUTA is 6.0 percent on the first $7,000 of an employee’s wages; however, up to 5.4
percent can be credited back to employers if a state’s program meets certain requirements,
including the state maintaining a positive Trust Fund balance. If a state's Trust Fund remains
negative on January 1% for two consecutive years, the FUTA tax credit is reduced by 0.3
percentage points each year the loan is outstanding. From 2011 through 2013, Wisconsin
employers were subject to FUTA tax credit reductions for a total cost of $291 million. The
additional federal taxes were used to repay the federal loans. When the Trust Fund became
positive, employers were again eligible for the full FUTA credit.

Special Assessment for Interest (SAFI)

Federal law prohibits using regular state Ul taxes to pay interest on a federal loan to a state Trust
Fund; therefore, a separate funding source is needed. Wisconsin initially paid the interest charges
on its federal loans through a special assessment on employers (SAFI) in 2011 and 2012.
Although liability for the interest payments remained, the SAFI was not assessed after 2012.
Starting in 2013, the Wisconsin Legislature provided state General Purpose Revenue (GPR) to
cover interest due on the Ul loan. In total, $103 million in interest costs were assessed on Trust
Fund loans due to the Great Recession, with employers paying $78 million through SAFI and the
remaining $25 million paid with Wisconsin GPR funds.

The cost to employers of borrowing from the federal government is significant. Ideally, the Ul
system builds a large Trust Fund that is drawn down during a recession and builds back up during
periods of expansion. The Ul Trust Fund should be large enough so taxes would not need to be
raised until after the recovery is underway.
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Section 2: Modern History of the Wisconsin Unemployment
Insurance Trust Fund

The Ul Trust Fund and Ul financing system have dramatically changed since the start of the
Wisconsin Ul system in 1935. This section focuses on the modern history of the Ul financing
system beginning with the events that produced the system in its current form.

Creation of Our Current Ul Financing System: 1981-1982
Recession and Aftermath

Much of the current Wisconsin Ul financing system was developed as a response to the difficulties
experienced by the Trust Fund during the recession of the early 1980s. The Trust Fund was
rapidly depleted by the recession and Wisconsin had to borrow from the federal government to
pay Ul benefits.

Wisconsin Ul Trust Fund 1970 to 1983
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Wisconsin borrowed nearly $1 billion ($988 million) between 1982 and 1986. To provide context,
this was about 4.1 percent of Total Covered Payroll in the mid-1980s. The same 4.1 percent of
Total Covered Payroll of taxable employers in 2018 would be about $4.2 billion. Wisconsin's
employers paid $124 million in interest as a result of borrowing in the mid-1980s.

To eliminate the large Trust Fund debt, Wisconsin enacted legislation that provided a number of
major changes to the Ul financing system. These changes included:

¢ Increasing the taxable wage base from $6,000 to $10,500;
Creating new tax rate schedules that are dependent on the Trust Fund balance;
Increasing the Rate Limiter to two percent;
Temporarily discontinuing the 10 percent write-off;
Limiting the effect of voluntary contributions;
Charging the state's portion of Extended Benefits to employers instead of the Balancing
Account;
e Reducing the maximum benefit duration from 34 weeks to 26 weeks;
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¢ Increasing the requirements to qualify for benefits;
e Increasing the requalification requirements; and
e Eliminating the indexing of the weekly maximum benefit amount.

These changes allowed Wisconsin to rapidly repay the Ul Trust Fund loan and build up a sizable
Trust Fund by the end of the 1980s.

Wisconsin Ul Trust Fund 1980 to 1990
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The Static Ul Financing System in the 1990s

The Trust Fund accumulated a large balance before the onset of the 1991 recession. When the
recession hit, total Ul benefits paid exceeded Ul tax revenue collected; however, the Trust Fund
remained solvent. As the recession wound down, tax revenue rebounded, and benefit payments
fell as expected.

During periods of economic growth, the Ul financing system is designed to build up the Trust Fund
to pay Ul benefits during an economic downturn and avoid borrowing. This is what occurred
following the 1991 recession. After the 