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(L.C. No. 2009CV518)

STATE OF W SCONSI N ) I N SUPREME COURT

Joyce Al drich,
Petitioner-Respondent-Petitioner,

V.

FI LED

Labor and Industry Revi ew Comm ssi on,

MAY 23, 2012
Respondent - Co- Appel | ant

Di ane M Frengen
Best Buy Stores, L.P., derk of Suprenme Court

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded with instructions.

11 SHI RLEY S. ABRAHAMSON, C. J. This is an enploynent
di scrim nation case. The state and federal antidiscrimnation
statutes are renedial; they are designed to renedy problens
identified by the state | egislature and Congress.

12 The Wsconsin legislature has declared that it is the

| egi slative intent to protect by law the rights of all

i ndividuals to obtain gainful enploynent and to enjoy privileges
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free from enploynment discrimnation."?! The Wsconsin Fair
Enpl oyment Act is designed to encourage and foster, to the
extent practicable, the enploynent of all qualified individuals.

13 The United States Suprene Court has stated that all
filings under the federal antidiscrimnation statutes should be
construed "to protect the enployee's rights and statutory
renedies;"? the federal procedures to claim enploynent
discrimnation "nmust be accessible to individuals who have no
detailed know edge of the relevant statutory nechanisns and
agency processes."?

14 Joyce Aldrich, the petitioner, seeks review of a
publ i shed court of appeals decision.?* The court of appeals
affirmed an opinion of the Wsconsin Labor and Industry Review
Commi ssion (LIRC) dismssing Ms. Aldrich's state discrimnation
cl ai ns agai nst her enployer, Best Buy Stores, L.P. Ms. Aldrich
clainms that Best Buy discrimnated against her on the basis of
her age and gender.

15 Ms. Aldrich filed her clainms first with the federal

Equal Enpl oynent Qpportunity Conmm ssion (EEQC). The cl ains

'Ws. Stat. § 111.31(2) (2009-10). Al  subsequent
references to the Wsconsin Statutes are to the 2009-10 version
unl ess ot herw se i ndi cat ed.

2 Federal Express Corp. v. Holowecki, 552 U'S. 389, 406
(2008) .

% Hol owecki, 552 U.S. at 403.

4 Aldrich v. LIRC (Aldrich 11), 2011 W App 94, 334
Ws. 2d 495, 801 N. W 2d 457.
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later went to the Equal Rights Division (ERD) of the Wsconsin
Departnent of Wrkforce Developnent by a procedure known as
deferral. The claimed discrimnatory conduct in the present
case occurred nearly 10 years ago. Neither Ms. Aldrich nor Best
Buy has had the nerits of the clains heard by any court or any
federal or state admnistrative agency. The decision today
gives Ms. Aldrich and Best Buy an opportunity to be heard.

16 At this stage, the appeal raises the following two
I ssues:

17 First, under the circunstances of the present case and
the governing rules pronulgated by the Departnent of Wrkforce
Devel opnent, is M. Aldrich's conplaint deened filed with the
ERD on the date that she filed docunents wth the EEOC that
constituted a "charge" under federal law, or is it deened filed
with the ERD on the date that she filed docunents with the EECC
that would have constituted a conplaint under state |aw? Best
Buy, LIRC, and the court of appeals take the forner approach.

18 Second, is Ms. Aldrich barred by the doctrine of issue
preclusion from litigating before the ERD the tineliness of her
filing of the federal "charge" in the EEOCC? In other words, may
Ms. Aldrich argue before the ERD that her intake questionnaire
was a tinmely filing of a federal "charge" under federal |aw such
that the ERD nust consider it a conplaint tinely filed under
state |aw? LIRC and the court of appeals applied issue
preclusion and thus ruled that Ms. Aldrich's conplaint was tine-

barred under the Wsconsin Fair Enploynment Act because the
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federal district court had determned that she did not file a
tinmely "charge" with the EEOC under federal |aw.

19 For the reasons set forth, we do not definitively
decide the first issue. At this stage, we rest our decision on
the second issue. W conclude that Ms. Aldrich is not barred by
the doctrine of issue preclusion fromlitigating before the ERD
the tineliness of the filing of her federal discrimnation
"charge" wth the EEQCC In other words, M. Aldrich my
litigate whether the intake questionnaire filed wth the EECC
qualifies as a "charge" under federal |[|aw If it does, then
under the approach taken by LIRC in this and prior cases, it was
filed tinely for federal and state purposes and Ms. Aldrich wll
be deened to have filed a tinely conplaint with the ERD.

110 We conclude that applying the doctrine of issue
preclusion in the present case does not conport wth principles
of fundanmental fairness. W reach this decision based on the
uni que circunstances of M. Aldrich's case, the basis for the
decision of the federal district court barring M. Aldrich's
claimas untinely, the shift in the federal law relating to what

docunents constitute a valid federal "charge" (see Federal

Express Corp. v. Holowecki, 552 US 389 (2008)), and the

W sconsin legislative public policy of protecting the statutory
rights of enployees with discrimnation clains.

11 Accordingly, we reverse the decision of the court of
appeals and remand the matter to LIRC with instructions to
remand the matter to the ERD to determ ne whether the intake
questionnaire filed with the federal EEOCC in Ms. Aldrich's case

4
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satisfies the requirenments of a charge under federal |aw so that
the charge was filed tinmely within the 300-day federal statutory
peri od.

112 Qur opinion is structured as foll ows.

113 Part | provides background. Subpart |.A (1917-27)
sets forth the relationship between the state admnistrative
agency enforcing the Wsconsin Fair Enploynent Act and the
f eder al adm ni strative agency enf or ci ng t he f eder al
antidiscrimnation statutes, to give context to the present
case. Subpart 1.B. (1128-64) provides the facts and procedura
hi story of the present case.

14 Part |1 discusses the first 1issue raised by the
parti es—the neaning of Ws. Admn. Code 8§ DW 218.03(5)—and
explains that we do not definitively decide the issue at this
tine. See 1165-86.

15 Part 11 is our analysis of issue preclusion. Subpart
I11T.A (9190-96) presents the standard of review, subpart [11.B
(71997-108) analyzes the legal elenents of issue preclusion and
concludes that they are satisfied in the present case; and
subpart 111.C  (11109-149) analyzes whether applying 1issue
preclusion conports with principles of fundanental fairness in
the present case and concludes that it does not.

I

116 W first set forth the relationship between the state
adm ni strative agency enforcing the Wsconsin Fair Enploynent
Act and the federal adm nistrative agency enforcing the federa
antidiscrimnation statutes, to give context to the present

5
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case. We then lay out the facts and procedural history of Joyce
Aldrich's discrimnation clains.
A

17 An enployee who w shes to pursue a discrimnation
cl ai m agai nst an enployer has the option of filing a claimunder
the Wsconsin Fair Enploynent Act with the Equal Rights Division
(ERD) of the Wsconsin Departnent of Wb rkforce Devel opnent or
filing a claimunder anal ogous federal statutes with the federal
Equal Enpl oynent Qpportunity Conmm ssion (EEQC). Because of the
overl appi ng substance of the state and federal statutes, it is
comon for both the state and federal agencies to becone
i nvol ved at various points in investigating the sanme claim

118 So common, in fact, that the Wsconsin ERD and the
M | waukee District Ofice of the federal EEOCC are parties to a
detailed "worksharing agreenent.” The stated purpose of the
agreenent is "to provide individuals with an efficient procedure
for obtaining redress for their grievances under appropriate
State and Federal |aws."

119 Under the worksharing agreement, the first agency to
receive a discrimnation claimordinarily "defers" the claimto
t he ot her agency.

120 The use of the word "defers" is sonewhat strange. It
appears to nean that the admnistrative agency that first
receives the claim notifies the other agency that a claim has
been fil ed. The worksharing agreenent dictates that the first
agency to receive a claimw |l process the claimand the "other"
agency takes no action initially. In other words, although the

6
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rules and the agreenent refer to the first agency "deferring" a
claimto the "other agency,"” it is actually the "other agency"
(here the ERD) that "defers" to the agency in which the claimis
first filed (here the EEQC).

21 The Wsconsin Departnment of Workforce Devel opnent has
pronmul gated a rule governing the tineliness of conplaints before

the ERD in deferral situations:

Ws. Admin. Code 8§ DW 218.03(5). Date of filing of

conplaint deferred by another agency. A conpl ai nt
which is deferred to the [Departnment of Wbrkforce
Devel oprent | by a federal or | ocal enpl oynent

opportunity agency with which the departnent has a
wor ksharing agreenent conplies with the requirenments
of sub. (3) and is considered filed when received by
the federal or local agency.®

22 The tinme imt for filing a claimunder both the state
and federal statutes is 300 days from the date of the alleged
discrimnation. In the federal system the docunent to be filed
within the 300-day statutory period is referred to as a
"charge." In the state system the docunent to be filed is
referred to as a "conplaint” in the statutes as well as in the
W sconsin Department of Workforce Devel opnent rules.® A rule of

the Departnent of Workforce Devel opnent sets forth the contents

°® All citations to the Wsconsin Administrative Code are
current through Wsconsin Administrative Register No. 673 (eff.
Jan. 15, 2012). The |anguage of the relevant rules has not
changed since Ms. Aldrich's denotion.

® See, e.g., Ws. Stat. § 111.39(1); Ws. Stat. § 111.375;
Ws. Adm n. Code 8 DWD 218. 03.
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of a conplaint, and by rule the Departnent agrees to provide
"appropriate assistance in conpleting and filing conplaints."’

23 According to LIRC, wunder Ws. Adnin. Code § DW
218.03(5), set forth above, in deferral situations the docunent
that constitutes a federal "charge" automatically conplies wth
the Departnment rules governing the form and content of a
conplaint for purposes of the Wsconsin Fair Enploynent Act and
is considered filed with the ERD when received by the federa
EECC.

" Wsconsin Admin. Code § DWD 218.03 provides in part as
fol | ows:

(3) Form and content of conplaint. A conplaint shall
be witten on a form which is available at any
division office or on any form acceptable to the
departnment. Each conplaint shall be signed by the
person filing the conplaint or by the person's duly
authorized representative. The signature constitutes
an acknow edgnent that the party or the representative
has read the conplaint; that to the best of that
person's  know edge, information and Dbelief t he
conplaint is true and correct; and that the conplaint
is not being used for any inproper purpose, such as to
harass the party against whom the conplaint is filed.
Each conmplaint shall contain all of the followng
i nformati on:

(a) The nane and address of the conpl ai nant.
(b) The nane and address of the respondent.

(c) A concise statenent of the facts, including
pertinent dates, <constituting the alleged act of
enpl oynent discrimnation, unfair honesty testing or
unfair genetic testing.

(4) Assistance by the departnent. The departnent
shal |, upon request, provide appropriate assistance in
conpleting and filing conplaints.
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24 The formal requirenents for a federal "charge"® and for

a state conplaint differ sonewhat. The requirenents for both

8 See, e.g., 29 CFR § 1601.12 Contents of charge;
amendnent of char ge:

(a) Each charge should contain the follow ng:

(1) The full nane, address and tel ephone nunber of the
person making the <charge except as provided in

§ 1601. 7;
(2) The full nane and address of the person against
whom the charge is nade, if known (hereinafter

referred to as the respondent);

(3) A clear and concise statenent of +the facts,
including pertinent dates, constituting the alleged
unl awf ul enpl oynment practices: See 8 1601.15(b);

(4) If known, the approximte nunber of enployees of
the respondent enployer or the approxi mate nunber of
menbers of the respondent |abor organization, as the
case may be; and

(5) A statenent di scl osing whet her pr oceedi ngs
involving the alleged unlawful enploynment practice
have been comenced before a State or |ocal agency
charged wth the enforcenent of fair enploynent
practice laws and, i f SO, the date of such
commencenent and the nane of the agency.

(b) Notwi thstanding the provisions of paragraph (a) of
this section, a charge is sufficient when the
Comm ssion receives from the person making the charge
a witten statenent sufficiently precise to identify
the parties, and to describe generally the action or
practices conplained of. A charge may be anended to
cure technical defects or om ssions, including failure
to verify the <charge, or to clarify and anmplify
al | egati ons made t herei n. Such anmendnent s and
anendnents alleging additional acts which constitute
unl awful enploynment practices related to or grow ng
out of the subject matter of the original charge wll
relate back to the date the charge was first received.

9
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are mnimal, in recognition of the fact that many conplainants
proceed W t hout at t or neys and t he fact t hat t he
antidiscrimnation |aws are renedial in nature.

125 As noted above, in the state system the Departnent of

Wor kf orce  Devel opnent provides "appropriate assistance in
conpleting and filing conplaints.™ In the federal system the
EECC is involved in the filing as well, but rather than nerely

provi di ng assistance when necessary, it appears that the EEQCC
investigators are responsible in all cases for converting the
information from the intake questionnaire conpleted by the
conplainant into a "charge."

126 The  present case illustrates that al though a
conpl ai nant may provide information to the EEOC tinely, the EECC
does not always file the "charge," which is drafted by an EECC
i nvestigator and approved by the conplainant, until after the
300-day statutory tinme limt has passed. LI RC advi ses that any
delay by the investigator in preparing a "charge" for filing
does not affect the tinmeliness of the "charge" when the intake
guestionnaire or other docunent filed with the EEOC and used by
the EEOC investigator in preparing the "charge" may be deened a
"charge" under federal |aw.?®

27 Wth this description of the worksharing arrangenent

between the state and federal agencies and the Wsconsin

A charge that has been so anended shall not be
required to be redeferred.

® Brief of Labor and Industry Review Conmmi ssion at 30-31.

10
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Department rules, we turn to explain what happened with M.
Aldrich's discrimnation clains agai nst Best Buy.
B

128 The nerits of MVs. Aldrich's age and gender
discrimnation clains are not before the court and have not yet
been litigated before any agency or court. W set forth a
limted account of her allegations as background, and we set
forth her attenpts to have her clainms heard on the nerits by
either the EEOCC or the ERD

129 ©Ms. Aldrich began work at Best Buy in 1987 and earned
a nunber of pronotions over the years. |In March of 2003 she was
denot ed. Ms. Aldrich alleged that several nale nanagers were
not denoted even though the reasons for her denotion applied
equally to them She also alleged that younger, male enpl oyees
recei ved vacation that she had requested, took denotions w thout
pay cuts, and nmade comments about her age.

130 After her demotion, M. Aldrich communicated with the
f eder al EECC in MIlwaukee to inquire about filing a
discrimnation claim against Best Buy. During a brief
conversation, an EEOC enpl oyee told her that the EECC would send
paperwork to her and that when she conpleted the paperwork and
sent it back to the EECC, her claimwould be filed.

131 Ms. Aldrich received two docunents from the federa
EECC in late WMarch or early April of 2003, a "Basic
Questionnaire” and a "Charge Questionnaire.” W will refer to

both these docunments together as the intake questionnaire.

11
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132 The Basic Questionnaire asked for infornmation about
Ms. Aldrich's enployer and M. Aldrich's enploynent history,
including the nanmes of her supervisors, whether she had ever
been pronoted, and whether she had received any negative
eval uati ons. It also asked her to describe the discrimnatory
actions that were the basis of her claim and to provide the
names of the persons involved and the dates. Additionally, it
asked Ms. Aldrich to provide information about how other
enpl oyees in "very simlar circunstances”" were treated and to
provi de the nanes of any w tnesses.

133 The Charge Questionnaire asked for Joyce Aldrich's
full nane, address, telephone nunber, age, sex, and race. I t
included a section entitled "Those actions that you wsh to
include in the charge,” which asked for the dates of
discrimnation, the nanes and job titles of individuals who
discrimnated against M. Aldrich, a description of the
discrimnation, and a description of the reasons the enployer
gave for its actions against Ms. Aldrich.

134 ©Ms. Aldrich conpleted the two questionnaires. She
signed both under penalty of perjury. The EEOC received M.
Aldrich's conpleted intake questionnaire on August 27, 2003,
with approximately one-half of the 300-day time limt yet to
expire. Upon receipt of the intake questionnaire, the EEQCC
assigned a 2003 EECC charge nunber to Ms. Aldrich's case and
assigned the case to Wendy Martin, one of its investigators.

135 On August 29, 2003, the EEOC investigator sent a
letter to M. Aldrich explaining the need for additional

12
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information to draft the charge. Upon receiving the letter, M.
Aldrich called the EEOCC investigator and provided the requested
i nformati on.

136 At least twice during the fall of 2003, M. Aldrich
communi cated with the federal EECC investigator to check on the
status of her case. In Decenber, the EECC investigator infornmed
Ms. Aldrich that the case had been transferred to Lili LIanas
anot her EEQC i nvesti gator.

137 Ms. Aldrich spoke to this second EEOCC investigator
once and answered additional questions in |ate Decenber or early
January. Sonetinme in January, M. Aldrich received a draft of a
charge from the second investigator. According to Ms. Aldrich
the draft contained several inaccuracies. In response, M.
Aldrich called the second investigator and also sent her a
letter that included "Corrections to be made on Charge of
D scrimnation" and "Mre Charges of Discrimnation.”

138 Ms. Aldrich's letter provided information on a variety
of health problens she endured during the fall and w nter of
2003, including foot surgery, surgery to renove a mass from her
col on, headaches, back pain, and a mld heart attack. (V)
Aldrich explained that nultiple doctors told her that stress was
to blane for her health problens and that she should not return
to Best Buy. In her letter, M. Adrich told the second
i nvestigator that she gave her witten separation notice to Best
Buy on January 26, 2004.

139 In late January or early February 2004, M. Aldrich
received a revised draft of the charge from the second EEQCC

13
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investigator. It incorporated Ms. Aldrich's corrections but did
not include her claimof constructive discharge.

40 ©Ms. Aldrich signed the charge on February 4, 2004, and
the federal EECC received the charge on February 10, 2004.
Pursuant to its worksharing agreenent with the ERD, the federal
EECC transmitted the charge to the ERD on February 17, 2004, and
notified the ERD that the EEOC would initially process the case.
The ERD received the "charge" and the EECC s letter on February
18, 2004.

41 On March 11, 2004, the ERD notified the parties that
it would take no action while the EEQC investigated because the
wor ksharing agreenent dictates that the claim is initially
processed by the first agency to receive it.

142 Ms. Aldrich was not represented by an attorney from
March of 2003 t hrough February of 2004.

143 On January 14, 2005, the EEOC issued a "D sm ssal and
Notice of Rights,” notifying Ms. Aldrich that the EEOC was
closing its investigation of her case because it could not
determ ne, based on her charge, that Best Buy had violated the
applicable antidiscrimnation statutes. The notice indicated
that Ms. Aldrich could bring a suit in federal court wthin 90
days of receiving the dismssal notice to challenge the EEOC s
di sm ssal of her claim

144 On March 3, 2005, the ERD sent M. Aldrich a letter
advising her that it would conduct an independent investigation
of her case if she submtted a witten request by March 23,
2005. Ms. Aldrich requested an independent investigation by the

14
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ERD in a letter dated March 16, 2005, which was received by the
ERD on March 21, 2005.

145 1In April 2005, Ms. Aldrich also exercised her right to
file a civil action in the United States District Court for the
Western District of Wsconsin, seeking review of the EEQOC s
di sm ssal of her discrimnation clains. As a result, the ERD
held its investigation in abeyance.

146 In her action before the federal district court, M.
Aldrich alleged that her March 2003 denotion was discrimnatory
and that she was constructively discharged in January 2004.
Best Buy noved for summary judgnent, claimng that Ms. Aldrich's
charge was tine-barred because it was received by the EECC on
February 10, 2004, nore than 300 days after her March 2003
denotion. Ms. Aldrich argued to the federal district court that
the intake questionnaire she submtted on August 27, 2003
constituted a valid charge under federal |law and was within the
300-day statutory time period.

147 1n a decision that predated the United States Suprene

Court decision in Federal Express Corp. v. Holowecki, 552

U S 389 (2008), the federal district court granted Best Buy's
motion for summary judgnent and dismissed Ms. Aldrich's clains.!
148 The federal district court rested its holding on

Perkins v. Silverstein, 939 F.2d 463 (7th Cr. 1991). In that

10 The letter was accidentally dated March 16, 2004 rather
t han 2005.

1 Aldrich v. Best Buy, No. 05-C226-S, slip op. (WD. Ws.
Sept. 21, 2005).

15
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case, the Seventh Circuit Court of Appeals declined to treat an
intake questionnaire as a federal charge because the EECC
investigator had informed the conplainant that the intake
gquestionnaire contained insufficient information and that no
further action wuld be taken on the basis of t he
quest i onnaire. 2

149 Because the first EECC investigator sent Ms. Aldrich a
letter requesting further information in order to conplete the
charge, the federal district court concluded that M. Aldrich's
case was i ndistinguishable from Perkins. The federal district
court was unnoved by the fact that Ms. Aldrich tinely conpleted
the intake questionnaire, pronptly responded to the request for
additional information, and called the EEOC on a nunber of
occasions to check on the status of her case. It was apparently
irrelevant to the federal district court that M. Aldrich was
dependent on the actions of the EEOC investigators to conplete
the filing of her charge, that nonths passed while Ms. Aldrich
waited for the EEOCC investigators to draft her charge, that her
case was switched from one EEOC investigator to another, and
that the final delay occurred because the first draft conpleted

by the EECC investigator was unsatisfactory.®?

12 perkins v. Silverstein, 939 F.2d 463, 470 (7th Cr
1991) .

13 The federal district court also granted summary judgnent
on Ms. Aldrich's constructive discharge claimbecause it was not
included in the charge that the EECC received on February 10,
2004, and therefore M. Aldrich had failed to exhaust her
adm nistrative renmedies with respect to that claim

16
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150 Rather than appeal the federal district court's
decision to the Seventh Crcuit Court of Appeals, M. Aldrich
requested that the ERD recommence its independent investigation.
On June 6, 2006, the ERD issued an initial determnation,
finding probable cause to believe that Best Buy violated the
W sconsin Fair Enploynment Act. Thus, M. Aldrich's case was
scheduled for a hearing on the nerits before an admnistrative
| aw j udge (ALJ).

151 Best Buy noved the ALJ to dismss the proceeding on
the basis of claim preclusion. The ALJ granted Best Buy's
motion, concluding that the federal district court action
satisfied the elements of claim preclusion. LI RC affirned. On
certiorari review, the circuit court reversed LIRC s deci sion.

52 In a published decision, Adrich v. Labor & Industri al

Revi ew Comm ssion (Aldrich I), 2009 W App 63, 310 Ws. 2d 796,

751 N W2d 866, the court of appeals affirmed the circuit
court's reversal of the LIRC decision dismssing Ms. Aldrich's
WFEA cl ai m agai nst Best Buy. The court of appeals concluded
that claim preclusion could not bar M. Aldrich's state
discrimnation clains because "[t]he exclusive neans of
asserting a [Wsconsin Fair Enploynent Act] claimis through the
Depart ment of Workforce Devel opnent's Equal R ghts D vision" and
Ms. Aldrich, therefore, could not have litigated her Wsconsin

Fai r Enpl oyment Act claims in the federal court action.?

¥4 Aldrich v. LIRC (Aldrich 1), 2008 W App 63, 19, 310
Ws. 2d 796, 751 N.W2d 866.

17
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53 On remand, Best Buy again noved the ERD to dism ss M.
Aldrich's claim before it. Best Buy's second notion to dismss
asserted that M. Aldrich's clains were wuntinely under the
applicable rules adopted by the Departnent of Wrkforce
Devel opnent under the Wsconsin Fair Enploynment Act.

54 Best Buy contended that under Ws. Adnin. Code § DWD
218.03(5), quoted above, M. Aldrich's conplaint was deened
filed with the ERD when Ms. Aldrich's "charge" was received by
t he EECC. Best Buy asserted that issue preclusion barred M.
Aldrich from arguing before the ERD that her i nt ake
guestionnaire constituted a "charge" under federal |aw because
the federal district <court had already decided that M.
Aldrich's "charge" was a |ater docunent that was not received by
the EECC until February 10, 2004, nore than 300 days after the
al | eged di scrimnation.

155 The ALJ granted Best Buy's notion to dismss M.
Aldrich's claim The ALJ cited Ws. Stat. 8§ 111.39(1), which
provides, in relevant part, that "[t]he departnent may receive
and investigate a conplaint . . . if the conplaint is filed with
the departnment no nore than 300 days after the alleged
discrimnation . . . occurred.” The ALJ then explained that
"[wWhile the ERD generally considers the first witten contact
alleging discrimnation to be the date of filing, . . . this
situation involves deferral and not a case that was first filed
with the ERD." According to the ALJ, in a deferral situation,
Ws. Admn. Code. 8 DW 218.03(5) applies and "is construed to
mean that the 'Charge of Discrimnation' . . . that was received

18
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at the EEOC on February 10 of 2004 is deened by the ERD to be a
conplaint that was filed on February 10 of 2004 even though it
was not actually received at the ERD until February 18 of 2004."

156 The ALJ stated that "the federal court determ ned that
February 10 of 2004 was the date of filing [wth the EEOC] and
rejected [Ms. Aldrich's] argunment that August 27 of 2003 should
be considered the date of filing [wth the EEOC]."
Consequently, the ALJ concluded that M. Adrich would be
precluded from relitigating the issue of when her "charge" was
filed with the EECC.

157 The ALJ did note that issue preclusion nmay be applied
only if it conmports with "fundanental fairness" and cited the
five factors that are ordinarily considered to aid this
determnation. Then the ALJ concluded, w thout reference to the
fundanental fairness factors, that "[Db]Jased on the doctrine of
i ssue preclusion, the determnation of the US. District Court
that the Conplainant's 'Charge of Discrimnation' was filed with
the EEOC on February 10 of 2004 (and not on August 27 of 2003)
must be accepted.” Wth respect to Ms. Aldrich's constructive
di scharge claim the ALJ concluded that it was untinely because
it was not included in the charge that the EEOC received on
February 10, 2004.

158 M. Aldrich petitioned LIRC for review of the ALJ's
decision, and LIRC affirnmed.® As we explain below, it is LIRCs

decision that we review in the present case.

15 Aldrich v. Best Buy, ERD No. CR200400999 (LIRC, My 21,
2009).
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159 LIRC affirmed the ALJ's interpretation of Ws. Admn.
Code 8§ DWD 218.03(5). LIRC stressed that it has consistently
concluded that a conplaint deferred to the ERD from the EECC
(where it was first filed) is deened filed with the ERD on the
date the conplainant satisfies the filing requirenents of a
"charge" under federal |aw. ®

60 LIRC then affirmed the ALJ's decision to apply issue
preclusion and bar Ms. Aldrich from relitigating the issue of
whet her her intake questionnaire constituted a "charge" under
federal |aw LIRC considered the five fundanental fairness
factors in issue preclusion and concluded that none was
inplicated in the present case. Accordingly, LIRC concluded
that "Aldrich's denotion claimnust be dismssed as untinely."

61 Lastly, LIRC affirnmed the ALJ's determ nation that M.
Aldrich's constructive discharge claim was not tinely filed
because it was never filed directly wwth the ERD and the federal
court determned that it was not included in a tinely charge
filed with the EECC.

62 On certiorari review for the second tine, the circuit
court reversed LIRC for a second time.'  The circuit court
interpreted Aldrich | to "tacitly suggest[] issue preclusion is

not available to LIRC and Best Buy, Inc. in this case.” The

1 LIRC cited Keup v. Mayville Products, ERD No. 9302193,
(LIRC, June 22, 1995), and WMbzden v. Brakebush Brothers, Inc.,
ERD No. CR200600005 (LIRC, Mar. 30, 2007).

" Aldrich v. LIRC, No. 09CV518, unpublished order (Eau
Claire County Gr. C. June 9, 2010).
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circuit court believed "it was the intention of the Court of
Appeal s that Joyce Aldrich's case would go back to the Equa
Rights D wvision for an actual evidentiary hearing on her
underlyi ng substantive claim"”

163 In a published decision, the court of appeals reversed
the circuit court and remanded with directions to reinstate
LIRC s decision.'® First, the court of appeals affirnmed LIRC s
interpretation of Ws. Admn. Code § DW 218.03(5), concluding
that in a deferral situation |ike the present case, a conplaint
is deened filed with the Wsconsin ERD on the date the EECC
receives a federal "charge" of discrimnation.® Second, the
court of appeals affirmed LIRCs decision to apply issue
preclusion and bar Ms. Aldrich from relitigating the issue of
whet her her intake questionnaire constituted a charge under
federal |aw

64 This court accepted Ms. Aldrich's petition for review

I

165 We turn to the first question the parties present: |In
a deferral situation |ike the present case, under the applicable
Departnent of Wobrkforce Devel opnent rules, is a conplaint deened
filed with the ERD on the date that the conplainant filed
docunents wth the EECC that <constituted a "charge" under

federal law, or is it deened filed on the date that the

8 Aldrich v. LIRC (Adrich 11), 2011 W App 94, 334
Ws. 2d 495, 801 N.W2d 457.

9 Aldrich I'l, 334 Ws. 2d 495, 9Y14-16.
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conplainant filed docunents wth the EEOC that would have
constituted a "conplaint" under state law? To put it another
way, if the intake questionnaire Ms. Aldrich filed with the EECC
woul d have qualified as a conplaint under state law, could Ms.
Aldrich be deened to have tinely filed a conplaint under the
W sconsin Fair Enploynent Act even if the ERD did not receive
the docunents from the EEOCC until after the 300-day statutory
period expired, or nust M. Aldrich establish that the intake
gquestionnaire constituted a "charge" under federal |aw?

166 Much of the parties' dispute has centered around Ws.
Adm n. Code 8 DWD 218.03(5), discussed above, which governs the
tineliness of a claim that was initiated with an agency wth
which the ERD has a worksharing agreenent. W sconsin Adm n.
Code 8 DWD 218.03(5) is entitled "Date of filing of conplaint

deferred by another agency,"” and it reads as foll ows:

A conplaint which is deferred to the departnent by a
federal or |I|ocal enploynment opportunity agency wth
which the [Departnent of Wbrkforce Devel opnent] has a
wor ksharing agreenent conplies with the requirenments
of sub. (3) and is considered filed when received by
the federal or |ocal agency.

67 Because Ws. Admn. Code 8§ DW 218.03(5) deens a
conplaint filed wth the ERD when it is received by the federa
agency (the EEOC) or a local agency, it creates an exception to
the general rule that a conplaint is deened filed on the date it

is physically received by the ERD.?° The parties dispute the

20 See Ws. Admin. Code § DWD 218.02(6) ("' Filing' neans the

physi cal receipt of a docunment.").
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meaning of the rule. Neither party's interpretation fits
confortably with the text of the rule.

168 Best Buy and LIRC argue that Ws. Adnin. Code § DW
218.03(5) uses the word "conplaint” generically to refer both to
federal "charges” and to any discrimnation clainmns filed in
| ocal agencies; "conplaint" as used in the rule refers to the
pl eading (whatever it is called) "which is deferred" by another
agency to the ERD.

169 Furt hernore, Best Buy and LIRC read the word
"deferred" to nean "sent." In other words, Best Buy and the
LIRC interpret the rule to nean that a pleading nust actually be
sent fromthe EEOCC to the ERD to qualify as a "conplaint which
is deferred.”

70 Best Buy's and LIRCs interpretation of the words
"conplaint” and "deferred" in the rule is not a natural reading
of these words.

171 In the present case, Best Buy argues that the only
docunent the ERD "received" was the "charge" that the EECC
received on February 10, 2004. They acknow edge that Ws.
Adm n. Code 8 DWD 218.03(5) creates an exception to the physical

receipt requirement, and thus argue that wunder the deferral
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provision, M. Aldrich's conplaint should be deened filed with
the ERD on February 10, 2004. %

72 In sum according to Best Buy and LIRC, in a deferra
situation like the instant case, only a "charge" filed tinely
with the EEOC according to federal law is deenmed a conplaint
received tinely by the ERD

73 This interpretation—that a state conplaint is deened
filed when the federal agency receives docunentation that
constitutes a "charge" under federal |aw—s supported by LIRC
case | aw.

174 For exanple, in Keup v. Myville Mtal Products, ERD

No. 9302193 (LIRC, June 22, 1995), the conplainant sent a
guestionnaire to the federal EEOC well wthin the 300-day tine
[imt, but it was not converted into a formal charge until after
the 300-day tinme limt had expired. The EECC evidently was not
concerned wth, or was not alerted to, the potenti al
unti el i ness. Neverthel ess, the federal EEOC termnated its
i nvestigation after conciliation efforts fail ed.?

175 The ERD picked up the investigation in Keup. The ERD

di sm ssed the Keup conplaint on the ground that the conplaint

2l Wsconsin Stat. § 111.39(1) provides that the ERD may

process a conplaint only if that conplaint "is filed with the
departnment [of workforce developnent, of which ERD is a
di vi si on] no nor e t han 300 days after t he al | eged
discrimnation . . . ." The rules define "filing" to nmean "the
physical receipt of a docunent.” Ws. Admn. Code § DWD
218.02(6).

22 According to Keup, this was the EECC s standard procedure
at the tinme.
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had been received nore than 300 days of the alleged
discrimnation. On review, the LIRC reversed the ERD. The LIRC

anal yzed federal law, including Steffen v. Meridian Life Ins.

Co., 859 F.2d 534 (7th Cr. 1988), and determned that the
conplainant's intake questionnaire satisfied the charge-filing
requi renents under f eder al | aw. Because the initial
guestionnaire fulfilled the federal requirenents of a charge and
was tinely, according to LIRC it would be deened tinely received
as a conplaint by the state agency.?® The case was remanded for
further proceedings before the ERD. %

176 Keup addressed the question whether an intake
guestionnaire can constitute a federal "charge" wunder federal

law. Wth respect to this point, LIRC s brief advises that any

2 |In contrast to the present case, there had been no
determ nation by the federal agency or a federal court regarding
the tineliness of the conplainant's federal charge.

24 Keup's reasoning was followed in Myzden v. Brakebush
Brothers Inc., ERD No. CR200600005 (LIRC, Mar. 30, 2007). In
Mozden, the LIRC stated that "because a charge received by the

EEOCC is also deened to be received by the state agency wth

which the EEOCC has a worksharing agreenent, including the
W sconsin ERD, the date on which the charge was received by the
EECC w il constitute the filing date for purposes of the

W sconsin Fair Enploynment Act.”

The Keup and Mzden cases were followed by LIRC in the
Al drich case: "[1]f Aldrich's claim of discrimnation was not
timely received in the federal forum then it would not be
considered tinely received by the ERD. Both Keup and Mozden
thus stand for the proposition that, for an intake questionnaire
to stop the statute of |I|imtations wunder the WEA the
conpl ai nant nust show that the intake questionnaire constituted
a charge under federal law."™ Aldrich v. Best Buy, Inc., ERD No.

CR200400999 (LIRC, My 21, 2009).
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delay by the investigator in preparing a "charge" for filing
does not affect the tineliness of the "charge" under federal |aw
when the intake questionnaire or other docunent filed with the
EEOCC and used by the EEOC investigator in preparing the "charge"
may be deemed a "charge" under federal |aw. 2°

177 Keup did not address the first issue presented in the
instant case, nanely whether an intake questionnaire that
fulfills the requirements of a state conplaint (but does not
constitute a "charge" under federal law) and was filed wthin
the 300-day statutory period constitutes a conplaint under the
Wsconsin Fair Enploynment Act that satisfies the 300-day
requi renent under state | aw.

178 The interpretation and application of the rule
proposed by Best Buy and LIRC is at odds with the text of the
rule. Under DWD 8§ 218.03(5), conplaints deferred from the EECC

to the Wsconsin ERD automatically conply with the form and
content requirenments of state |aw. But under the worksharing
arrangenent, the EEOC charge, not a conplaint, is deferred.
Also, interpreting the word "deferred" to nean "sent" is
contrary to ordi nary usage.

179 Ms. Aldrich also focuses on the words "conplaint" and
"deferred" in the statute and Ws. Admin. Code 8§ DWD 218.03(5).
She argues that Best Buy and LIRC discard the word "conplaint”
and replace it wth the word "charge." She asserts that any

docunent received by the federal EECC that satisfies the m ninmal

25 Brief of Labor and Industry Review Commi ssion at 30-31.
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form and content requirenents for a conplaint under state |aw
shoul d be deened a "conplaint” filed with the Wsconsin ERD when
it is received by the federal EECC.

180 Ms. Aldrich argues that the word "deferred" in Ws.
Adm n. Code 8§ DW 218.03(5) does not require any particular
pleading to actually be sent to the ERD by the other agency.
Rat her, Ms. Aldrich contends that any pleading received by the
ot her agency that would qualify as a conplaint under state |aw
is deenmed filed wwth the ERD when it is received by the other
agency. Nothing in the admnistrative rules, according to M.
Al drich, addresses when, or even if, a conplaint initially filed
with the EEOCC nust be physically received by the ERD in order to
satisfy the 300-day statutory rule. According to Ms. Aldrich,
her intake questionnaire satisfies the state conplaint
requi renents, should be deened her conplaint for purposes of her
state clains, and should be deened filed with the ERD on August
27, 2003, well within the 300-day statutory period.

181 Ms. Aldrich's ar gunent resting on the intake
guestionnaire S difficult to square wth Ws. St at .
8§ 111.39(1), which requires that a conplaint be filed with the
ERD—not the EECC—to0 stop the running of the Wsconsin Fair
Enmpl oynent Act 300-day statutory period, and with Ws. Admn.
Code 8§ DWD 218.02(6), which defines "filing" to nmean the
physi cal receipt of a docunent. Al so, under Ws. Adm n. Code
8 DWD 218.03(5), it is a "conplaint which is deferred" that wll
automatically conply with the form and content requirenents for
a state conpl aint.
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82 W have serious reservations about both Best Buy's and
LIRC s proposed interpretation of Ws. Admn. Code § DWD
218.03(5) on the one hand and Ms. Aldrich's on the other hand
W are hesitant to adopt either interpretation when it is
difficult to square either with the text of the rule. W are
al so hesitant to upset, on this record, LIRC s interpretation of
the rule in the context of the conplex and |ongstanding
wor kshari ng agreenent between the EEOC and the ERD

83 LIRC argued in its brief and at oral argunent that it
woul d cause practical and admnistrative difficulties if the
court accepted Ms. Aldrich's interpretation of Ws. Adm n. Code
8§ DWD 218.03(5). At a glance, it is not obvious why it would be
nmore difficult for the ERD to scrutinize an EEOCC file to
determ ne whether docunents filed earlier than the "charge"
satisfy the conplaint requirements under state law than it is
for the ERD to scrutinize an EEOC file to determ ne whether
docunents filed earlier than the "charge" satisfy the "charge"
requi rements under federal law, as it did in Keup.

184 Nonet hel ess, we t ake it seriously when an
adm nistrative agency wth extensive experience in processing
discrimnation clains warns us that a particular interpretation
of a rule or statute wuld have significant practical
consequences that involve its longstanding relationships wth a
federal agency and | ocal agenci es.

185 At this stage of the present litigation, we need not
and do not address the question whether, under the deferral
circunstances of the present case, a conplaint is deened filed
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with the ERD on the date that the conplainant filed docunents
with the EEOCC that constituted a "charge" under federal |aw, or
whether it is deenmed filed with the ERD on the date that the
conplainant filed docunents wth the EEOC that would have
qualified as a conplaint under state |aw. That issue is left
for decision on another day.

186 Instead we turn to the second issue in the case,
namely whether M. Aldrich may litigate before the ERD the
tinmeliness (under federal law) of her filing of the federal
"charge" in the EECC.

11

187 We nust determ ne whether issue preclusion bars M.
Aldrich from arguing that her intake questionnaire constituted a
federal "charge" that was tinely filed as a matter of federal
I aw. In other words, does the determnation of the federal
district court that the intake questionnaire filed wwth the EECC
did not qualify as a "charge" under federal |aw preclude M.
Aldrich (under the doctrine of issue preclusion) fromlitigating
this question anew before the ERD?

188 The doctrine of issue preclusion, fornerly known as
collateral estoppel, is designed to limt the relitigation of
i ssues that have been actually litigated in a previous action.
The burden is on the party asserting issue preclusion, here Best

Buy, to establish that it should be applied.?

%6 See Paige K.B. v. Steven GB., 226 Ws. 2d 210, 219-25,
594 N.W2d 370 (1999).
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189 We first discuss the standard of review of LIRCSs
decision that issue preclusion applies. W then apply a two-
step analysis: "(1) whether issue preclusion can, as a nmatter of
|l aw, be applied, and if so, (2) whether the application of issue
precl usi on woul d be fundamentally fair."?

A

190 When this court reviews a case that was initially
deci ded by an adm nistrative agency, it reviews the decision of
the agency, not that of the court of appeals or circuit court.?®
W nust determne the standard for reviewing LIRC s conclusion
that the doctrine of issue preclusion applies in the present
case.

191 The application of issue preclusion involves questions
of law, and the "fundanental fairness" analysis also involves
questions of fact, policy, and discretion.?® The court has
guoted with approval the idea that "[t]he availability of
collateral estoppel [issue preclusion] is a mxed question of

| aw and fact in which legal issues predon nate."3°

2l Estate of Rille v. Physicians Ins. Co., 2007 W 36, 300
Ws. 2d 1, 136, 728 N. W 2d 693.

8 Racine Harley-Davidson, Inc. v. State Div. of Hearings &
Appeal s, 2006 W 86, 8 n.4, 292 Ws.2d 549, 717 N.W2d 184.

2% Estate of Rille, 300 Ws. 2d 1, 9Y36-39; Paige K B., 226
Ws. 2d at 225.

%0 paige K. B., 226 Ws. 2d at 225 (quoting Ayers v. City of
R chrond, 895 F.2d 1267, 1270 (9th Gir. 1990)).
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192 Questions of law are ordinarily determned by a court,
rather than an admnistrative agency, although a court my
accord deference to an agency's ruling on a question of |aw,
such as statutory i nterpretation. | t IS a court's
responsibility to decide questions of |aw and determ ne whet her
deference is due and what |evel of deference is due an
adm ni strative agency's determ nation of a question of |aw 3!

193 In considering whether to defer to an admnistrative
agency's determnation of a question of law, the court takes
into account the conparative institutional qualifications and
capabilities of the court and the admnistrative agency* and
| ooks to Ws. Stat. § 227.57 for instruction. The legislature
has provided in § 227.57(10) that wupon court review of an
agency's decision, "due weight shall be accorded the experience,
techni cal conpetence, and specialized know edge of the agency
involved, as well as discretionary authority conferred upon it."
Section 227.57(8) states that "the court shall not substitute
its judgnent for that of the agency on an issue of discretion.”

194 Wth regard to conparative institutional capability,
courts probably have nore experience with the doctrine of issue
preclusion than admnistrative agencies. The application of

i ssue preclusion is a question of law with which courts have a

great deal of famliarity and wth which LIRC in all

31 Raci ne Harl ey- Davi dson, 292 Ws.2d 549, Y8 n.4.

2 1d., 114.
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likelihood, has less familiarity.®® Unlike interpretation of a
statute that LIRC admnisters, issue preclusion is not a
doctrine peculiarly W thin LIRC s experience, t echni cal
conpet ence, or specialized know edge.

195 Wth regard to the application of Ws. Stat. § 227.57,
al t hough LIRC may have discretionary authority delegated to it,
determ ning whether the application of issue preclusion conports
with notions of "fundanental fairness”" is not wthin its
del egated discretionary authority. For this reason, we do not
believe our independent review of LIRC s decision on issue
preclusion runs afoul of 8§ 227.57.

196 We conclude, as did LIRC and the court of appeals, 3
that whether LIRC properly applied the doctrine of issue
preclusion is subject to de novo review by the circuit court.®

B

197 The first step in the analysis of issue preclusion is

to "determ ne whether the issue or fact was actually litigated

and determned in the prior proceeding by a valid judgnent in a

3% This is not to say the ERD and LIRC are conpletely
unfamliar with issue preclusion. They do confront the doctrine
on occasion. See, e.g., Rogers v. Ws. Knife Wrks, ERD No.
CR200002066 (LIRC, Dec. 22, 2005); Taylor v. St. M chael Hosp.
ERD No. 199901329 (LIRC, May 31, 2001); More v. Am Fanmily Mit.
Ins. Co., ERD No. 8700321 (LIRC, Nov. 22, 1991) (aff'd sub nom
Moore v. LIRC, 175 Ws. 2d 561, 499 N.W2d 288 (Ct. App. 1993)).

34 Aldrich I'l, 334 Ws.2d 495, T110.

% The standard of review would be sonewhat different if we
were reviewng a circuit court's application of issue preclusion
rather than an agency's. See, e.g., Estate of Rille, 300
Ws. 2d 1, 1936-39, 82, 103.
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previous action and whether the determ nation was essential to

the judgnent."3°

In the present case, the issue in question is
whet her Ms. Aldrich filed a tinmely "charge" under federal |aw.

198 The second step in the analysis of issue preclusion
requires a circuit court to "determ ne whether applying issue
preclusion conports with principles of fundanental fairness."?’
Several of the factors in determning fundanental fairness are
prem sed on questions of |aw, others are based on fact, policy,
and di scretion.

199 We conclude, as did LIRC, that the issue of whether
Ms. Aldrich filed a tinely "charge" wunder federal |aw was
actually litigated in federal district court, was determned in
a prior action by a valid judgnent of the federal district
court, and was essential to the prior judgnent.

1100 The federal district court decided, on a notion for
summary judgnent, that M. Aldrich failed to tinely file the
"charge" with the EEQCC. An issue decided on summary judgnent
may satisfy the elements of issue preclusion.®® As LIRC noted,
the federal court "specifically held that Aldrich's intake
guestionnaire did not constitute a charge." The federal court

decided that M. Aldrich's formal charge was not filed until

February 10, 2004. This decision was essential to the federal

%6 Estate of Rille, 300 Ws. 2d 1, 937.

37 1d., Y38 (citing Paige K.B., 226 Ws. 2d at 225).

% Estate of Rille, 300 Ws. 2d 1, 948 (quoting DePratt v.
West Bend Mut. Ins. Co., 113 Ws. 2d 306, 310-11, 334 N W2d 883
(1983)).
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court's ultimate conclusion that Ms. Aldrich's federal
di scrimnation claimwas time-barred. %

1101 Ms. Aldrich argues, however, that issue preclusion
cannot apply, as a matter of law, when the legal rules that
formed the basis of the prior judgnent have changed. She
contends that the United States Suprene Court's decision in
Hol owecki, 552 U.S. 389, which we previously discussed briefly
and will discuss nore fully below, cane down after the federal
district court decision in the present case and changed how
federal courts determ ne what docunments constitute a "charge."
She further asserts that the decision would have conpelled a
di fferent outcone in her case.

102 Ms. Aldrich's argunent is notivated by the Restatenent
(Second) of Judgnents 8 28(2)(b) (1982), which lists as an
"exception[] to the general rule of issue preclusion" an

"intervening change in the applicable |egal context."*° The

% Ms. Aldrich argues here and argued to LIRC that issue
precl usion does not apply because the issue before the ERD is
whether the intake questionnaire satisfied the conplaint
requi renent of the WEA, an issue the federal court did not
deci de. LI RC concluded that M. Aldrich's argunent rested on
the flawed prem se that the date of filing of a conplaint can be
determ ned independently of the federal |aw under the deferral
circunstances of the present case. As we stated previously, we
do not address this issue in the present review, and we do not
address it in discussing issue preclusion.

‘0 Section 28 of the Restatenment (Second) of Judgnents
(1982) provides as foll ows:

[Rlelitigation of the issue in a subsequent action
between the parties is not precluded in the follow ng
ci rcunst ances:
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court has consistently looked to this Restatenent for guidance
on issue preclusion.* Contrary to Ms. Aldrich's argunent, the
coomments in the Restatenent and the cases on this aspect of
i ssue preclusion recognize that not every intervening change in
the law neans that issue preclusion cannot, as a matter of |aw,
apply.

1103 To determ ne whether an intervening change in the |aw
is an exception to issue preclusion, we |look at the goals of
i ssue preclusion, which are to avoid repetitive litigation,
conserve judicial resources, and foster reliance on judicial
action by pronoting finality of judgnents and avoiding
i nconsi stent deci si ons. %2 These goals would be undermned if
courts always opened their doors to relitigation of previously
deci ded cases each tine the law shifted or devel oped. As a
federal circuit court of appeals has explained, "[e]ven if there
were a settled change in the law. . . we still would be unable

to give the [plaintiffs] the Dbenefit of the evolving

(2) The issue is one of law and . . . (b) a new
determnation is warranted in order to take account of
an intervening change in the applicable |egal context
or otherwise to avoid inequitable admnistration of
the | aws .

4l See Estate of Rille, 300 Ws. 2d 1, 948 n.24.

42 See Montana v. United States, 440 U.S. 147, 153-54
(1979).

Comrent c. to 8 28(2)(b) states: "[T]he choice nust be made
in terns of the inportance of stability 1in +the |egal
rel ati onshi ps between the i medi ate parties . "

35



No. 2010AP1785

jurisprudence by permtting t hem to relitigate t he
issue. . . . Such a broad exception would swallow the general
rule . " a3

1104 A nunber of Wsconsin cases have stated that issue
preclusion applies only when the "applicable legal rules remain
unchanged. "% None of these cases supports the proposition that
a categorical exception to issue preclusion applies in the
present case.

105 The origin of the assertion in the Wsconsin cases

that issue preclusion nay apply only when the applicable |egal

rules remain unchanged is Conm ssioner of Internal Revenue V.

Sunnen, 333 U. S. 591 (1948). A conparison of the present case
to Sunnen denonstrates that the categorical exception to issue
precl usion urged by Ms. Aldrich is not conpelled by precedent.
1106 Sunnen involved litigation between a taxpayer and the
gover nnent . The United States Suprene Court explained that
i ssue preclusion could be used to "relieve the governnment and

the taxpayer of redundant litigation"™ of questions that arise

43 OlLleary v. Liberty Mut. Ins. Co., 923 F.2d 1062, 1069 (3d
Cr. 1991). See also United States v. Mser, 266 U S. 236, 242
(1924) ("[A] fact, question or right distinctly adjudged in the
original action cannot be disputed in a subsequent action, even
t hough the determ nation was reached upon an erroneous view or
by an erroneous application of the law ").

4 See, e.g., State ex rel. Flowers v. DHSS, 81 Ws. 2d 376,
387, 260 N.W2d 727 (1978); State ex rel. Staples v. Young, 142
Ws. 2d 348, 352, 418 N.wW2d 333 (C. App. 1987); Crowall wv.
Heritage Mut. Ins. Co., 118 Ws. 2d 120, 125-26, 346 N W2d 327
(Ct. App. 1984); State ex rel. Lyons v. DHSS, 105 Ws. 2d 146,
150, 312 NNW2d 868 (Ct. App. 1981).
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identically each year. Sunnen, 333 U S. at 599. The Sunnen
Court noted, however, that if the relevant tax |aws change, the
prior year's determ nation would be "obsolete or erroneous" and
applying collateral estoppel would lead to "inequalities in the
adm ni stration of the revenue laws." Id.

1107 The key distinction between Sunnen and the present
case is that in the taxpayer context, there is a new claim
arising from new (albeit identical) facts each year.* In the
present case, however, M. Aldrich is seeking to relitigate the

exact same facts already |itigated. *°

% ne of the Wsconsin <cases cited above featured

recurring, identical facts, 1ike Sunnen. See State ex rel.
Staples v. Young, 142 Ws. 2d 348, 418 N W2d 333 (C. App.
1987). In Staples, the court of appeals did not apply issue

preclusion and allowed a party to relitigate an issue in |ight
of a change in the governing law with regard to the new (al beit
identical) facts. The party sought only to relitigate the new
facts, however, and did not seek to relitigate the issue wth
regard to the previously decided facts.

Comment c¢. to the Restatenment (Second) of Judgnents
8§ 28(2)(b) states:

[ TI he choice nmust be nade in ternms of the inportance
of stability in the legal relationships between the
i medi ate parties, the actual |I|ikelihood that there
are simlarly situated persons who are subject to
application of the rule in question, and the
consequences to the latter if they are subject to
different |egal treatnent.

4 The other Wsconsin cases cited above are not anal ogous
to the present case. In Flowers and Lyons, the courts held that
parties were not precluded at probation revocation proceedi ngs
from relitigating issues that were decided at prior crimna
pr oceedi ngs. The rationale was that the governing procedural
rules and burdens of proof were different in the two types of
proceedi ngs, not that there had been a change in the applicable
| aw.
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1108 If a <change in the applicable |egal rules has
rel evance to issue preclusion in the present case, and we think
it does, it is in the second step of the analysis of issue
precl usion, to which we now turn.

C
109 The second step in the analysis of issue preclusion is

to determne whether applying issue preclusion conports wth

principles of fundanental fairness. The central goal is "to
protect the rights of all parties to a full and fair
adj udi cation of all issues involved in the action . . . ."% The

deci sion should be nmade with special attention to "'guarantees
of due process which require that a person nust have had a fair
opportunity procedurally, substantively and evidentially to
pursue the claim before a second Ilitigation wll be
precl uded. ' "4

110 Drawing on the Restatenent (Second) of Judgnents,
courts have set forth a Ilist of five factors that may be
considered to determ ne whether issue preclusion conports wth

fundanental fairness. The five factors are as foll ows:

Crowal | guoted the requirenent from Sunnen that the
"applicable legal rules remain unchanged,” but it did not
analyze or rely on that requirenent. Crowal I, 118 Ws. 2d at

126.

4 Mchelle T. v. Crozier, 173 Ws. 2d 681, 688-89, 495
N. W 2d 327 (1993).

‘8 Estate of Rille, 300 Ws. 2d 1, 760 (quoting Precision
Erecting, Inc. v. M& | Marshall & Ilsley Bank, 224 Ws. 2d 288,
305, 592 NW2d 5 (Ct. App. 1998)).
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(1) Could the party against whom preclusion is sought
have obtained review of the judgnent as a matter of
I aw;

(2) Is the question one of Jlaw that involves two
distinct clains or intervening contextual shifts in
t he | aw

(3) Do significant differences in the quality or
ext ensi veness  of proceedi ngs between two courts
warrant relitigation of the issue;

(4) Have the burdens of persuasion shifted such that
the party seeking preclusion had a |ower burden of
persuasion in the first trial than in the second; and

(5 Are mtters of public policy and individual
ci rcunst ances i nvol ved t hat woul d render t he
application of collateral estoppel to be fundanentally
unfair, including inadequate opportunity or incentive
to obtain a full and fair adjudication in the initial
action?*°

111 No single factor is dispositive in the fundanental
fairness analysis, and the final decision nmust rest on a "sense

"5 The five traditional factors from our

of justice and equity.
case law and the Restatenent (from which our factors were
derived) are not exhaustive or exclusive.

112 The weight given to each factor 1is discretionary.
Factors 1, 2, and 4 are questions of |[|aw Factors 3 and 5
i nvolve questions of fact and policy and require discretionary
determ nati ons. Per haps unsurprisingly, given that the overal

guestion involves fundanental fairness, the "'nobst inportant

factor to be considered is fairness to the party against whom

49 See, e.g., Estate of Rille, 300 Ws. 2d 1, 9161;
Rest at enent (Second) of Judgnents § 28 (1982).

%0 See Estate of Rille, 300 Ws. 2d 1, Y38, 82.
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preclusion is asserted . . . .'"° Best Buy has the burden of
proving that issue preclusion conports with fundanmental fairness
in the present case.

113 Because factors 1, 3, and 4 do not warrant |engthy
di scussion in the present case, we address them quickly before
nmoving on to factors 2 and 5.

114 Wth regard to factor 1, as LIRC noted, M. Aldrich
coul d have appealed the federal district court's judgnent to the
Seventh GCircuit, but she chose not to. Had appeal been
unavail able to Ms. Aldrich, it would have cut strongly in favor
of not applying issue preclusion.

115 W agree with LIRC that factor 3 does not present a
strong reason to refuse to apply issue preclusion in the instant
case. The parties were represented by counsel. The quality and
extensi veness of the proceedings in Ms. Aldrich's federal court
action was at least equal to the quality and extensiveness of
t he proceedi ngs that would unfold at the Wsconsin ERD

116 Factor 4 is inconsequential in the present case. The
burden was on Best Buy to establish that Ms. Aldrich's "charge"
was untinely before the federal court, and the sanme burden is on
Best Buy to establish that the conplaint is untinely before the

ERD.

®l |d., 163 (quoting Precision Erecting, 224 Ws. 2d at
306).

°2 paige K. B., 226 Ws. 2d at 2109.
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1117 Factor 2, in contrast, warrants nor e car ef ul
attention. W are to consider whether the question is one of
|aw that involves two distinct clains or intervening contextual
shifts in the | aw

1118 The i ssue of whet her Ms. Al drich's i nt ake
guestionnaire constituted a charge under federal law is a m xed
question of law and fact. The discrimnation clains Ms. Aldrich
brought under the Wsconsin Fair Enploynent Act are separate and
distinct from her discrimnation clainms brought before the
federal EECC. °3

1119 Crucially, as LIRC noted, there has been a contextual
shift in the relevant |law since the federal district court made
its decision in Septenber of 2005. In 2008, the United States

Suprene Court decided Federal Express Corp. v. Holowecki, 552

US 389 (2008), and settled a conflict anong the federal
circuits regarding what docunents constitute a "charge" under
federal |aw

9120 In Hol owecki, the enployer argued that an intake
guestionnaire could never constitute a "charge" and that a
"charge" could not be deened filed until the EECC fulfilled its
"mandatory duty to notify the charged party and initiate a
conciliation process."” Hol owecki, 552 U.S. at 403. The Court

quickly rejected this view, explaining that "[i]Jt would be

%3 As noted above, Ms. Aldrich's situation is not anal ogous
to that of the taxpayer in Sunnen. Ms. Aldrich is not bringing
a separate claim based on new (but identical, recurring) facts.
Rat her, she is bringing a separate claimin which the exact sane
set of facts is again relevant.
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illogical and inpractical to make the definition of charge

dependent wupon a condition subsequent over which the parties

have no control."® The Court also noted that "[t]he system nust

be accessible to individuals who have no detail ed know edge of

the relevant statutory nmechani sms and agency processes. It thus

is consistent with the purposes of the Act that a charge can be

a form easy to conplete, or an informal docunent, easy to

M' n 55

121 The United States Suprene Court also declined to treat
all intake questionnaires as "charges." "[T]he agency requires
sonme nechanismto separate information requests from enforcenent
requests.” Hol owecki, 552 U.S. at 401. The Court expl ai ned
that individuals should be able to ask the agency questions
W thout necessarily triggering the agency's duty to notify the
enpl oyer. "If an individual knows that reporting this m ninal
information to the agency will mandate the agency to notify her
enpl oyer, she may be discouraged from consulting the agency or
wait until her enploynent situation has beconme so untenabl e that
conciliation efforts would be futile.” 1d.

122 The Hol owecki Court settled on the follow ng objective

standard to define when an intake questionnaire constitutes a

char ge: "In addition to the information required by the
regul ations, i.e., an allegation and the nanme of the charged
party, if a filing is to be deenmed a charge it nust be

®* Hol owecki, 552 U.S. at 404 (enphasis added).

> | d. at 403 (enphases added).
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reasonably construed as a request for the agency to take
remedi al action to protect the enployee's rights or otherw se
settle a dispute between the enployer and the enployee.™
Hol owecki, 552 U. S. at 402. Accordingly, under Holowecki, if an
obj ective observer would construe the filing as a request for
"the agency to activate its machinery and renedial processes,"”
the filing constitutes a charge. Hol owecki, 552 U. S. at 402.

1123 M. Aldrich argues that Hol owecKki represents a
substantial change in the relevant law and that her intake
questionnaire would certainly <constitute a "charge" under
Hol owecki . Best Buy, on the other hand, argues that Hol owecki
actually adopted the approach that was already the law of the
Seventh Circuit Court of Appeals and was applied to M.
Aldrich's clains by the federal district court.

1124 Best Buy's argunent is not persuasive in the present
case. The sem nal Seventh Circuit Court of Appeals case on what

constitutes a "charge" prior to Holowecki was Steffen v.

Meridian Life Ins. Co., 859 F.2d 534 (7th Cr. 1989). I n

Steffen, the Seventh G rcuit held that in order to constitute a
charge, "notice to the EEOCC nust be of a kind that would
convince a reasonable person that the grievant has nmanifested an
intent to activate the Act's machinery."®® Best Buy is correct
to assert that the Suprenme Court cited Steffen in Hol owecki and

t hat Hol owecki adopted the standard set forth in Steffen.?®

° Steffen, 859 F.2d at 542 (quoting Bihler v. Singer Co.,
710 F.2d 96, 99 (3d Gir. 1983)).

5" See Hol owecki, 552 U.S. at 396, 402.
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1125 However, the federal district court in the present
case did not apply the Steffen standard to Ms. Al drich's intake
guestionnaire. Rat her, the federal district court relied on

anot her Seventh G rcuit case, Perkins v. Silverstein, 939 F.2d

463 (7th Cr. 1991), which is in tension with Steffen and is no
| onger good | aw after Hol owecki .

126 In Perkins, the Seventh Crcuit Court of Appeals held
that an intake questionnaire would constitute a charge only
"where the information contained in the questionnaire was

sufficient to constitute a charge, and both the claimnt and

EEOCC indicated that they would treat the questionnaire as a

char ge. "8

The conplainant in Perkins "was infornmed by the EECC
at the tinme he conpleted the intake questionnaire that there was
insufficient information to support his claimof retaliation and
that no further action would be taken on the basis of the
guestionnaire." Perkins, 939 F.2d at 470. Thus, the federa
court of appeals did not treat the questionnaire as a charge.
127 The federal district court in the present case relied
heavily on the Perkins hol ding. It concluded that under
Per ki ns, "an intake questionnaire [i]s not sufficient to
constitute a charge where the EECC inforned the enployee that
his questionnaire contained insufficient information." The
federal district court explained that M. Aldrich received a

letter requesting additional information from the first EECC

i nvestigator assigned to her case. Because of this letter, the

°8 perkins, 939 F.2d at 470 (enphasis added).
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f eder al di strict court hel d that Ms. Aldrich's intake
guestionnaire could not constitute a "charge."

1128 Perkins was in tension wth Steffen when it was
deci ded. The federal district court mght have considered the
rule announced in Steffen along wth the rule set forth in
Perkins in its decision and tried to resolve the tension. | t
did not . Regar dl ess of whet her Ms. Aldrich's i nt ake
gquestionnaire needed to be supplenented, the questionnaire
should have been reviewed to determ ne whether the EEOC was
given "notice that, by filing the Intake Questionnaire, [the
conpl ainant] intended to 'activate the Act's machinery.'"®® The
bright-line rule from Perkins applied by the federal district
court is hard to square with the objective standard set forth in
Steffen.

129 Additionally, it seens to us that whatever the status
of Perkins was before Holowecki, it is no |longer good |aw after
Hol owecki . Agai n, Hol owecki held that an intake questionnaire
that contains a mninmal allegation and the nane of the charged
party constitutes a charge if it is "reasonably construed as a
request for the agency to take renedial action to protect the
enpl oyee's rights or otherwise settle a dispute between the
enpl oyer and the enpl oyee.™ Hol owecki, 552 U. S. at 402. Mor e
inportantly, the Suprene Court asserted that "[i]t would be

illogical and inpractical to make the definition of "charge"

5 steffen, 859 F.2d at 544.
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dependent wupon a condition subsequent over which the parties
have no control." Hol owecki, 552 U S. at 404.

1130 While we |leave the issue of whether M. Aldrich's
i ntake questionnaire constitutes a valid federal "charge" under
Hol owecki to the ERD, we do note that the federal district
court's resolution of Ms. Aldrich's case seens to run directly
counter to the Suprene Court's exhortation that the tineliness
of a conplainant's charge cannot hinge on subsequent actions of
t he EEOC over which the conpl ainant has no control.® It also is
in tension with the Suprene Court's rem nder that "[d]ocunents
filed by an enployee with the EEOC should be construed, to the
extent consistent with permssible rules of interpretation, to
pr ot ect the enployee's rights and statutory remedi es. "

Hol owecki, 552 U. S. at 406.

® The conplainant in Hol owecki included an affidavit wth
the intake questionnaire that asked the agency to "[p]lease
force Federal Express to end their age discrimnation.”

Hol owecki, 552 U S. at 405. Wile M. Aldrich's intake
gquestionnaire was not acconpanied by a simlar affidavit, it
still may well have (1) contained the required allegation and

information; and (2) been reasonably construed as a request for
"the agency to activate its machinery and renedial processes.”
Hol owecki, 552 U. S. at 402. Certainly once Ms. Aldrich provided
her additional information and "nore charges of discrimnation,”
which was still within the 300-day tinme limt, it was clear that
she was seeking enforcenment, not nerely information. At that
point, she had already quit her job with Best Buy, rendering
irrelevant the Suprenme Court's concern that too |oose a

definition of "char ge" m ght di scourage enployees from
consulting with the agency out of fear of triggering the
agency's duty to report the conplaint to the enployer. See

Hol owecki, 552 U. S. at 401.
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131 Thus, we agree with Ms. Aldrich that there has been a
contextual shift in the relevant |law since the federal district
court rendered its decision in her case. The question we nust
address, though, is how this contextual shift factors into the
fundanmental fairness anal ysis.

132 LIRC noted the Suprenme Court's recent decision in
Hol owecki but did not analyze whether it constituted a shift
from pre-existing Seventh Crcuit law. LIRC quoted a section of

Best Buy's brief, which relied on Mrgan v. Departnent of

Energy, 424 F.3d 1271 (Fed. Cr. 2005), and O Leary v. Liberty

Mut ual I nsurance Co., 923 F.2d 1062 (3d Cr. 1991), for the

conclusion that a categorical exception to issue preclusion was
not warranted.

1133 W agree with LIRC insofar as it concluded that the
present case does not fit into a categorical, absolute exception
to the application of issue preclusion. However, LIRC did not
go further and analyze whether there was anything about M.
Aldrich's circunstances that warranted an exception to the
application of issue preclusion in the present case.

1134 After briefly introducing factor 5 and summarizing
LIRC s analysis of factor 5 we wll consider factors 2 and 5
toget her and explain why the contextual shift in the law and the
i ndi vi dual circunstances involved would render the application
of issue preclusion in the present case fundanentally unfair.

1135 Factor 5 directs us to consider whether there are
matters of public policy and individual circunstances involved
t hat woul d  render the application of i ssue preclusion
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fundanentally unfair, including inadequate opportunity or
incentive to obtain a full and fair adjudication in the initia
action.

1136 LIRC briefly summarized Ms. Aldrich's argunents (which
we discuss in detail below), then quoted Best Buy's brief, which
explained that M. Aldrich nmade the sane argunents to the
federal district court, which rejected them LI RC al so quot ed,
in full, an "exception"” to issue preclusion fromthe Restatenent
(Second) of Judgnents, from which our factor 5 was derived. The

Restatenent's fifth exception provides as foll ows:

[Rlelitigation of the issue in a subsequent action
between the parties is not precluded in the follow ng
circunstances: . . . (5) There is a clear and
convincing need for a new determnation of the issue
(a) because of the potential adverse inpact of the
determ nation on the public interest or the interests
of persons not thenselves parties in the initial
action, (b) because it was not sufficiently
foreseeable at the time of the initial action that the
issue would arise in the context of a subsequent
action, or (c) because the party sought to be
precluded, as a result of the conduct of his adversary
or other special circunstances, did not have an
adequate opportunity or incentive to obtain a full and
fair adjudication in the initial action.?®

1137 LIRC concluded that "(a)" did not apply because M.
Aldrich was a party in the initial federal action; "(b)" did not
apply because the Wsconsin Fair Enploynent Act has the sane
300-day tinme |limt as the federal law, and "(c)" did not apply
because Ms. Al drich had an adequate opportunity and incentive to

litigate her claim fully in the initial action. Accordi ngly,

®1 Restatenent (Second) of Judgnents § 28 (1982).
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LI RC concluded, "Aldrich's denotion claim nust be dismssed as
untinmely" (enphasis added). To the extent that LIRC concl uded
it nust apply issue preclusion because M. Aldrich failed to
establish that one of the traditional factors was satisfied,
LIRC was m staken as a matter of |aw

1138 Although LIRC did analyze the five traditional
fundanental fairness factors, its decision suggests that it may
have |ost sight of the overarching task, which was to nmeke a
hol i sti c, discretionary determnation regarding fundanental
fairness. ®

1139 Qur f undanent al fairness anal ysi s, whi ch IS
particularly guided by factors 2 and 5, l|leads us to conclude
that i1issue preclusion should not be applied in the present case.
Qur decision is influenced by unique circunstances that began
after Ms. Aldrich first contacted the EEOCC in Mrch of 2003,
after her denotion.

140 Ms. Aldrich alleges that the EEOC enpl oyee to whom she
initially spoke told her that all she needed to do was conplete
and return the paperwork the EEOC would send and her charge
woul d be fil ed. Ms. Aldrich conpleted the intake questionnaire
thoroughly and returned it to the EEOC with approxi mtely half
of the 300-day tinme limt still remaining. Ms. Aldrich also

responded to requests for nore information over the phone, nade

2 See, e.g., Estate of Rille, 300 Ws. 2d 1, 1138, 82. See
also MCeary v. State, 49 Ws. 2d 263, 277, 182 N W2d 512
(1971) ("[T]here must be evidence that discretion was in fact
exer ci sed. Discretion is not synonynous Wwth decision-making.
Rat her, the term contenpl ates a process of reasoning.").
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phone calls independently to check on the status of her case
and provided corrections and additional information when the
federal EEOC s first draft of her charge contained inaccuracies.
Ms. Aldrich appears to have been diligent and was at the nercy
of the EECC s del ays and personnel changes. The actions of EEQCC
barred M. Aldrich from having the nmerits of her claim
consi dered under the | aw

141 The federal antidiscrimnation statutes and the
Wsconsin Fair Enploynment Act are both renedial, and it 1is
common for conplainants to file wthout the assistance of a
|l awyer, as Ms. Aldrich did.®® The United States Suprene Court
noted in Holowecki that "[t]he system nust be accessible to

individuals who have no detailed know edge of the relevant

statutory nechani sns and agency processes." Hol owecki, 552 U S.
at 403. In Ms. Aldrich's case, the system seens to have cone up
far short of the Suprenme Court's vision. It was not accessible

to Ms. Aldrich.

1142 Although Ms. Aldrich had the opportunity to make these
argunments in federal district court, her case was heard before
the United States Suprene Court made its clear statenents in
Hol owecki that "[i]t would be illogical and inpractical to nake
the definition of charge dependent upon a condition subsequent
over which the parties have no control” and that "[d]ocunents

filed by an enployee with the EEOC should be construed, to the

®3 See Hol owecki, 552 U S. at 402 ("In the adnministrative
context now before us it appears pro se filings may be the rule,
not the exception.").
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extent consistent with permssible rules of interpretation, to
protect the enployee's rights and statutory renedies."®% The
federal district court in Ms. Aldrich's case relied heavily on
Per ki ns, which does not share Hol owecki's conplainant-friendly
stance on the procedures for filing a charge with the EEQCC,

1143 As we explained above, a contextual shift in the |aw
does not necessarily nean that i1issue preclusion, as a matter of
| aw, cannot apply. A categorical exception allowng parties to
relitigate conpleted cases in light of future |egal devel opnents
woul d weaken the goal of finality. But M. Aldrich did not wait
for a change in the law and then attenpt to relitigate a
conpleted lawsuit. Rather, she brought her discrimnation claim
to the Wsconsin ERD immediately after the federal district
court dism ssed her federal EEOCC claimas untinely. M. Aldrich
evidently believed that the state system would still investigate
the nerits of her claim and when her state claim was again
attacked on the grounds of tineliness, she put forth a plausible
interpretation of the Ws. Admn. Code § DW 218.03(5), which
if adopted, would have neant her state conplaint was filed
tinmely.

1144 Ms. Aldrich did not lie in wait for a change in the
law and then rush to the Wsconsin ERD to have her case heard
for a second tine. In Ms. Aldrich's mnd, her case had never
ended. She was navigating the conplexities of having two

avail able foruns, federal and state, and attenpting to have her

4 Hol owecki, 552 U.S. at 404, 406.
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state clainms heard on the nerits. Under these circunstances, we
decline to allow a federal district court's interpretation of
federal |aw, subsequently rejected by the United States Suprene
Court, to deny a Wsconsin enployee the right to pursue her
cl ai ms under the Wsconsin Fair Enpl oynent Act.

145 Under factor 5, we are to consider matters of public
policy and individual circunstances. W conclude as a matter of
public policy expressed by the Wsconsin legislature and the
United States Suprene Court that conplainants who diligently
pursue their enploynent discrimnation clainms should be given
leeway in an effort to preserve their rights to have their
clainms decided on the nerits. The individual circunstances of
Ms. Aldrich's case suggest that she was diligent and the
untineliness lay at the door of the federal EECC investigators.

1146 Additionally, while she was seeking redress the United
States Suprene Court changed the |aw Ms. Aldrich should have
the benefit of the analysis of the United States Suprene Court.
In the context of a renedial statutory schene, it seens
problematic for her clains to be barred so that they would never

be heard on their merits.©°

® Although it is not essential to our holding, we do take
note that we disagree to sonme extent with LIRC s concl usion that
it was foreseeable to M. Aldrich that the federal court's
procedural judgnent would have a preclusive effect on her clains
before the state agency. As we observed, M. Aldrich did not
believe the tineliness of her state clainms hinged on the
guestion that was addressed by the federal district court.
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1147 We accept that Ms. Aldrich had a full opportunity to
litigate her claimbefore the federal district court under then-
existing law and to appeal to the federal court of appeals, but
given the unique circunstances of Vs . Aldrich's entire
experience, we are not persuaded that she has received "a fair
opportunity procedurally, substantively and evidentially to
pursue the claim. " 66

1148 In sum we conclude, based on a conbination of facts
and circunmstances and our sense of justice and equity, that it
woul d not conport with our notion of fundanmental fairness if M.
Aldrich were precluded from relitigating whether her intake
gquestionnaire constituted a "charge" under federal |aw

1149 Thus, we remand the cause to LIRC with instructions
for LIRC to remand the cause to the ERD for further proceedings.
Best Buy will no longer be able to rely on issue preclusion to
prevent Ms. Aldrich from relitigating whether her intake
questionnaire constituted a charge under federal |aw such that
the charge was tinely filed. The Hol owecki decision is rel evant
to this issue. The ERD nmay also need to determ ne whether M.
Aldrich's letter containing "nore charges of discrimnation”
shoul d be considered an anendnent to a "charge" under federa

law that tinely asserted a claim of constructive discharge.

® Estate of Rille, 300 Ws. 2d 1, 960 (quoting Precision
Erecting, 224 Ws. 2d at 305).
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Considering and applying federal law is not entirely unfamliar
to the state agency. ®’

1150 For the reasons set forth, we conclude that M.
Aldrich is not barred by the doctrine of issue preclusion from
litigating before the ERD the tineliness of the filing of her
federal discrimnation "charge" wth the EECC In other words,
Ms. Aldrich may litigate whether the intake questionnaire filed
with the EEOCC qualifies as a "charge" under federal |aw If it
does, then under the approach taken by LIRC in this and prior
cases, the "charge" was filed tinely for federal and state
purposes and Ms. Aldrich wll be deened to have filed a tinely
conplaint wwth the ERD.

1151 W conclude that applying the doctrine of issue
preclusion in the present case does not conport wth principles
of fundanmental fairness. W reach this decision based on the
uni que circunstances of M. Aldrich's case, the basis for the
decision of the federal district court barring M. Aldrich's
claimas untinely, the shift in the federal law relating to what

docunents constitute a valid federal "charge" (see Federa

Express Corp. v. Holowecki, 552 US 389 (2008)), and the

W sconsin legislative public policy of protecting the statutory

rights of enployees with discrimnation clains.

® See, e.g., Keup v. Myville Metal Products, (LIRC, ERD
Case No. 9302193, EEOC Case No. 260930624, June 22, 1995)
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1152 Accordingly, we reverse the decision of the court of
appeals and remand the matter to LIRC with instructions to
remand the matter to the ERD to determ ne whether the intake
guestionnaire filed with the federal EEOC in Ms. Aldrich's case
satisfies the requirenents of a charge under federal |aw such
that the charge was filed tinely within the 300-day federal
statutory period.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded to the Labor and Industry

Revi ew Comm ssion with instructions.
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