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New federal regulations released on May 17, 2016, make changes to the most common
overtime exemptions under the Fair Labor Standards Act (FLSA). The law is effective
December 1, 2016, and will significantly limit employers from classifying certain salaried
employees as exempt "white collar” employees (executives, administrative employees, and
professionals).

This fact sheet is meant to assist Wisconsin employers in understanding how the changes
may affect them.

Current Federal Law

Currently under the FLSA, in order to be exempt from federal overtime requirements under
the white collar exemptions, employees must:

1. be paid on a salary or fee basis;

2. be paid a salary at least $455 per week; and

3. meet a "duties test" for exempt salaried executives, administrative employees, or
professionals.

The law also contains a "highly compensated employees" test that allows employees who
perform office or non-manual work and who are paid total compensation of at least
$100,000 to be exempt as long as they perform just one of the duties of an exempt
executive, administrative employee, or professional.

For more detail, see the Department of Labor (DOL), Wage and Hour Division's Fact
Sheet #17A, which details the requirements.

The Basic Changes

The changes to the FLSA's rule (29 C.F.R. part 541) are as follows:

. The salary minimum needed to meet the exemption will increase to $913 per
week or $47,476 per year.
. Up to 10% of the salary minimum may from nondiscretionary bonuses and

incentive payments, including commissions ($91.30 per week), as long as
such payments are made at least quarterly.

http://dwd.wisconsin.gov/er

**Note: A US District Court Judge issued a preliminary injunction on Nov. 22 putting this rule change on hold until further notice.


https://www.federalregister.gov/articles/2016/05/23/2016-11754/defining-and-delimiting-the-exemptions-for-executive-administrative-professional-outside-sales-and
https://www.dol.gov/whd/overtime/fs17a_overview.htm
https://www.dol.gov/whd/overtime/fs17a_overview.htm
https://www.gpo.gov/fdsys/pkg/FR-2016-05-23/pdf/2016-11754.pdf
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. The minimum annual compensation for exempt HCE employees will be
increased to $134,004.
. Establishes a mechanism whereby the annual salary minimums will be

adjusted every three years, beginning in January 2020.

The salary minimum was set at the 40t percentile of weekly earnings of full-time salaried
workers in the lowest-wage Census Region (currently, the South). The HCE salary
minimum was set at the 90th percentile of weekly earnings of full-time salaried workers

nationwide.

The Duties Test

It is important to note that although the July 2015 proposal to modify the rule sought
comment on potential changes to the duties test, no changes were adopted.

Wisconsin Requirements Affect the Analysis

More importantly, employers must keep in mind that Wisconsin has a more stringent
exemption test in place. The federal law specifically authorizes states to have stricter
requirements.

Wisconsin's duties tests contain percentage limits on non-exempt work (20% for most
occupations; 40% in retail and service establishments) similar to the pre-2004 federal
"long test" that - for most employers - make the federal duties test inapplicable.

Likewise, Wisconsin's salary minimums have not been updated for many years are not
applicable to employers subject to both federal and state law ($700 per month for
executives and administrative employees; $750 per month for professionals).

Tip to Wisconsin Employers

Employers subject to both Wisconsin law and the FLSA must look to the state
duties test and the federal salary minimum to comply with both.

Some employers, though, are not subject to Wisconsin's requirements and need to look to
federal law only. This includes most employees of nonprofit organizations.

Moreover, Wisconsin law does not contain the HCE exemption, so its use is not available to
Wisconsin employers subject to both laws.

http://dwd.wisconsin.gov/er

**Note: A US District Court Judge issued a preliminary injunction on Nov. 22 putting this rule change on hold until further notice.


http://docs.legis.wisconsin.gov/code/admin_code/dwd/270_279/274/04/1
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Public Employees

Things are also slightly different for employees of the state of Wisconsin and its political
subdivisions.

Both sets of laws apply, however, when analyzing exemptions for these employees,
employers must look solely to federal law since the Wis. Admin. Code § DWD 274.08 (2)
provides that the state exemptions are not applicable to such employees.

Further Questions?

For further information, about the federal law, contact the US DOL, Wage and Hour
Division. For information about how Wisconsin law might affect the analysis, contact the
Equal Rights Division.

For additional information about federal law, contact:

US DEPARTMENT OF LABOR
WAGE AND HOUR DIVISION
740 REGENT ST, SUITE 102
MADISON WI 53715
Phone: (608) 441-5221

For additional information, please contact us.

STATE OF WISCONSIN
DEPARTMENT OF WORKFORCE DEVELOPMENT
EQUAL RIGHTS DIVISION

PO Box 8928 819 N 6th St, Rm 723
Madison, WI 53708 Milwaukee, WI 53203
Phone: (608) 266-6860 Phone: (414) 227-4384
TTY: (608) 264-8752 TTY: (414) 227-4081

E-mail: erinfo@dwd.wisconsin.gov

The Department of Workforce Development is an equal opportunity employer and service
provider. If you have a disability and need this information in an alternate format or need, it
translated to another language, please contact us.

http://dwd.wisconsin.gov/er

**Note: A US District Court Judge issued a preliminary injunction on Nov. 22 putting this rule change on hold until further notice.
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